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VOLUME VII
FOREWORD

CONTRACTED SHIP MAINTENANCE

LISTING OF APPENDICES.

A List of Acronyms
B Glossary of Terms

1.1 PURPQOSE. This volume provides information relative to the procurement, oversight and execution of ship
maintenance and modernization work performed in the private sector. It is promulgated in conjunction with the
transfer of the Repair Supervisors of Shipbuilding (SUPSHIP) from Naval Sea Systems Command (NAVSEA) to
Commander, Fleet Forces Command and Commander, Pacific Fleet cognizance within the Regional Maintenance
Center organizations. SUPSHIP Operations Manual (0910-LP-012-7750 Rev 1) has served as the primary source
for information contained in this manual.

1.2 SCOPE. This volume applies to all ships and shore activities under the cognizance of Commander, Atlantic
Fleet (COMLANTFLT), Commander, Pacific Fleet (COMPACFLT), and Commander, Naval Reserve Forces
(COMNAVRESFOR). Additionally, although new ship construction is the primary mission area for the remaining
SUPSHIPs, this volume is also applicable to those SUPSHIPs that continue to have repair and modernization
responsibilities for submarines and aircraft carriers. These SUPSHIPs should familiarize themselves with
appropriate sections of this manual as it applies to the repair and modernization contracts that they procure and
administer. This volume is not intended to be all encompassing, since the guidance for many elements of the
maintenance programs and their execution are promulgated by higher operational, contracting and technical
authority (e.g., Office of the Chief of Naval Operations Instructions, Naval Ships Technical Manuals, and Federal
Acquisition Regulations (FAR)).

a. This volume contains general topics, applicable to all ships and units under the cognizance of
COMLANTFLT or COMPACFLT. In those cases where chapters are not applicable to certain Forces,
an applicability statement has been used for clarification.

b. Equipment under the cognizance of the Strategic Systems Project Office or Naval Sea Systems
Command Nuclear Propulsion Directorate (NAVSEA 08) is maintained in accordance with Strategic
Systems Project Office and NAVSEA 08 directives, respectively.

C. In relation to contractual matters, where a policy or requirement is not established by FAR, Defense
Federal Acquisition Regulation Supplement (DFARS), Navy and Marine Corps Acquisition Regulation
Supplement (NMCARS), Naval Sea Systems Command Contracts Handbook (NCH), or other Navy or
DoD directive, this manual contains the procedural requirements for compliance. Otherwise, the FAR,
DFARS, NMCARS, NCH, and other Navy and DoD Directives take precedence over this manual.
When a new or revised policy or requirement is promulgated by FAR, DFARS, NMCARS, NCH, or
other Navy and DoD Directives that is not consistent with this manual, the new or revised policy and
requirements will be followed. Material required to be submitted to higher authority by the NMCARS
or NCH will be forwarded via the Regional Maintenance Center Contracts Department Head or Chief of
the Contracting Office at SUPSHIP to NAVSEA 02.

d. Appendices A and B of this chapter contain a list of acronyms and a glossary of terms used throughout
all chapters of this volume.
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1.3 CHANGES AND CORRECTIONS. Changes and corrections will be issued as required. Comments and
suggestions for improving or changing this volume are invited. Address comments, recommendations and requested
changes to Submarine Maintenance Engineering, Planning and Procurement Activity utilizing the change request
form located in the front of this manual. If changes are submitted in electronic format, facsimile or e-mail, each
change request shall contain the information required on the change request form.

1.4 REQUEST FOR COPIES OF THE MANUAL. Activities on distribution for the Joint Fleet Maintenance
Manual (JFMM) that require additional copies, or activities wanting to be added to distribution, should submit a
letter to their applicable Type Commander, identifying CD-ROM/paper requirements along with justification for the
request. To the maximum extent possible, technical publication libraries at each activity will receive copies of the
manual for that activity and coordinate local distribution and updates.
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BCWP
BCWS
BOA
BSR
BVvC

CAM
CAO

CAQAP

CAR

CAS

CAS

CASREP

CDA

CER

CFM

CGC

CIRS
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CMP

CNO

co
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COMLANTFLT
COMNAVRESFOR
COMNAVSEA
COMPACFLT
CONUS

COR

CPARS

CPI
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APPENDIX A
LIST OF ACRONYMS

3-M Maintenance Action Form
Maintenance and Material Management

Authorized Accounting Agency
Advisory Audit Report

Acquisition and Business Management
Agreement for Boat Repair
Administrative Contracting Officer
Actual Cost of Work Performed
Alteration Installation Team

Assistant Secretary of the Navy
Availability Status Report

Budgeted Availability Cost
Budgeted Cost of Work Performed
Budgeted Cost of Work Scheduled
Basic Ordering Agreement

Bid Specification Review

Best Value Contracting

Contract Audit Manual

Contract Administration Office

Contract Administration Quality Assurance Program
Corrective Action Request

Contract Administration Services

Cost Accounting Standards

Casualty Report

Contract Disputes Act

Cost Estimating Relationships

Contractor Furnished Material

Contract Governance Council

Contractor Inventory Redistribution System
Commercial Industrial Services

Class Maintenance Plan

Chief of Naval Operations

Commanding Officer

Customer Order Acceptance Record
Contracting Officer's Final Decision
Commander, Atlantic Fleet

Commander, Naval Reserve Forces
Commander, Naval Sea Systems Command
Commander, Pacific Fleet

Continental United States

Contracting Officer's Representatives
Contractors Performance Appraisal Reporting System
Cost Performance Index
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CPM Critical Path Method

CPMS Contract Property Management System
CNRMC Commander, Navy Regiona Maintenance Center
DAWIA Defense Acquisition Workforce Improvement Act
DCAA Defense Contract Audit Agency

DCMA Defense Contract Management Agency
DFARS Defense Federal Acquisition Regulation Supplement
DL Direct Labor

DoD Department of Defense

EA Executing Activity

EF Early Finish

EP Environmental Protection

EPA Environmental Protection Agency

EPCP Expanded Process Control Procedure
ES Early Start

ESH Environmental Safety and Health

FAR Federal Acquisition Regulation

FEO Facilities Engineering Office

FFP Firm Fixed Price

FISC Fleet Industrial Support Center
FLTCOM Fleet Commands

FMBoD Fleet Maintenance Board of Directors
FMP Fleet Modernization Program

FMR Field Modification Reguest

FMS Foreign Military Sales

FP Fixed Price

FPRA Forward Price Rate Agreement

G&A General and Administrative

GAO General Accounting Office

GCQA Government Contract Quality Assurance
GFl Government Furnished Information
GFM Government Furnished Material

GFP Government Furnished Property
HAZMAT Hazardous Material

HCA Head of Contracting Activity

HW Hazardous Waste

IDIQ Indefinite Delivery, Indefinite Quantity
IFB Invitation For Bid

ISO International Organization for Standardization
JFMM Joint Fleet Maintenance Manual

LF Late Finish

LOA Letter of Authority

LOA Light-Off Assessment

LOD Letter of Delegation
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LS
LWT

MARMC
MIL-SPEC
MIL-STD
MMBP
MOU
MSMO
MSRA
MT

NAICS
NAVAIRSY SCOM
NAVCOMPT
NAVFAC
NAVOSH
NAVSEA

NAV SEA 02
NAVSEA 021
NAVSEA 024
NAVSEA 08
NAVSEASY SCOM
NAVSUPSY SCOM
NCH

NDT

NEMAIS
NMCARS

NMD

NSA

NSY

O&MN
O&MNR
OB

ODL
ODLF
OF 336
OFPP
OH

OSH
OSHA

PCB
PCD
PCN
PCO
PE

PEC
PEO
PMS
PNS
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Late Start
Local Work Template

Mid-Atlantic Regional Maintenance Center
Military Specification

Military Standard

Maintenance and Modernization Business Plan
Memorandum of Understanding
Multi-Ship/Multi-Option

Master Ship Repair Agreement

Maintenance Team

North American Industry Classification System

Naval Air Systems Command

Navy Comptroller

Naval Facilities Engineering Command

Navy Occupational Safety and Health

Naval Sea Systems Command

NAV SEA Contracts Directorate

NAV SEA Contract Policy Office

Fleet Support Contracts Division

Naval Sea Systems Command Nuclear Propulsion Directorate
Naval Sea Systems Command

Naval Supply Systems Command

NAV SEA Contracts Handbook

Nondestructive Testing

Navy Enterprise Maintenance Automated Information System
Navy and Marine Corps Acquisition Regulation Supplement
Navy Maintenance Database

Naval Supervisory Authority

Naval Shipyard

Operation and Maintenance, Navy

Operations and Maintenance, Naval Reserve
Operating Budget

Other Direct Labor

Other Direct Labor Factor

Optiona Form 336

Office of Federal Procurement Policy
Overhead

Occupational Safety and Health

Occupationa Safety and Health Administration

Polychlorinated Biphenyls
Production Completion Date
Project Control Number
Procuring Contracting Officer
Procedures Evaluation
Predicted-End-Cost

Program Executive Office
Planned Maintenance System
Portsmouth Nava Shipyard
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PQA
PR
PVI
PY

QA
QAR
QDE
QPL

RD&A
REA
RFS
RMC

SARP

SCN

SF 30
SHIPALT
SHIPMAIN
Sl
SPAWARSY SCOM
SPD

SSR
SSRAC
STARS
SUPSHIP
SWLIN
SWT
SYSCOM

TAR
™
TMMP
TOB
TYCOM

USFF

WPIC

Process Quality Audit
Procedure Review

Product Verification Inspection
Planning Yard

Quality Assurance

Quality Assurance Representative
Quality Data Evaluation
Qualified Products Lists

Research, Development & Acquisition
Request for Equitable Adjustment
Readiness for Sea

Regional Maintenance Center

Ships' Alteration Repair Package

Shipbuilding and Conversion, Navy

Form SF 30, Amendment of Solicitation/Modification of Contract
Ship Alteration

Ship Maintenance

Standard Items

Space and Naval Warfare Systems Command

Ship Project Directive

Ship's Selected Records

Standard Specification for Ship Repair and Alteration Committee
Standard Accounting and Reporting System

Supervisors of Shipbuilding, Conversion and Repair

Ship Work Line ltem Numbers

Standard Work Template

Systems Command

Technical Analysis Report

Technical Manuals

Technical Manual Management Program
Technical Operating Budget

Type Commander

United States Fleet Forces

Work Package Integration Conference
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TERM

Administrative Change
Administrative Contracting
Officer

Approved Purchasing
System

Attribute

Bilateral Modification

Business Unit

Certification

Change Order

Characteristic

Check Point (G)

Check Point (1)

Claim

Consent to Subcontract
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APPENDIX B

GLOSSARY OF TERMS

DEFINITION

A unilateral contract change, in writing, that does not affect the substantive rights
of the parties (e.g., a change in the paying office or the appropriation data).

A contracting officer who is administering contracts.

A contractor's purchasing system that has been reviewed and approved in
accordance with FAR Part 44.

A characteristic or property that is used to determine acceptability or
unacceptability with respect to a given requirement.

A contract modification that is signed by the contractor and the contracting
officer.

Any segment of an organization or an entire business organization not divided into
segments.

The procedure and action by a duly authorized body of determining, verifying and
attesting in writing to the qualifications of personnel, processes, procedures or
items in accordance with applicable requirements.

A written order signed by a contracting officer. It directs the contractor to make a
change that the Changes clause authorizes the contracting officer to order without
the contractor's consent.

A physical, chemical, visual, functional or any other identifiable property that helps
differentiate between items of a given sample or population. The difference may be
either quantitative (by variables) or qualitative (by attributes).

A symbol inserted in a Work Item to establish a point in the sequence of
accomplishment of work at which time the Government shall be notified to permit
observation of a specific inspection or test by the Government.

A symbol inserted in a Work Item to establish a point in the sequence of
accomplishment of work at which time the contractor shall inspect/verify and
document the inspection or test. (1) Inspections require verification by a separate
individual, other than the person who has accomplished the work, qualified as an
inspector.

A written demand or written assertion by one of the contracting parties seeking, as
a matter of right, the payment of money in a sum certain, the adjustment, or
interpretation of contract terms or other relief arising under or related to a
contract.

The contracting officer's written consent for the prime contractor to enter into a
particular subcontract.
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Contract Modification

Contracting Officer

Contractor

Contractor Acquired
Property

Contractor Furnished
Material

Contractor Purchasing

System Review

Corrective Action

Corrective Action Request

Cost Analysis

Cost or Pricing Data

Deviation

Document

Any written change in the terms of a contract.

A person with the authority to enter into, administer, and/or terminate contracts
and make related determinations and findings. The term includes certain
authorized representatives of the contracting officer acting within the limits of
their authority as delegated by the contracting officer.

A business unit.

Property acquired or otherwise provided by the contractor for performing a contract
and to which the Government has/takes title.

Material provided by the contractor to which the Government has acquired a lien or
title solely because of partial, advance or progress payments.

The complete evaluation of a contractor's purchasing of material and services,
subcontracting and subcontract management from development of the requirement
through completion of subcontract performance.

An action taken to correct a specific nonconformance by repair, rework,
replacement or a change in requirements and the elimination of the causes to
prevent recurrence.

Any request to the contractor for the correction of a non-conformance.

The review and evaluation of the separate cost elements and proposed profit of an
offeror's or contractor's proposal, including cost and pricing data or information
other than cost or pricing data. This requires the application of judgment to
determine how well the proposed costs represent what the cost of the contract
should be, assuming reasonable economy and efficiency.

All facts that prudent buyers and sellers would reasonably expect to significantly
affect price negotiations. This concerns data as of the date of price agreement or,
if applicable, another date agreed upon between the parties that is as close as
possible to the date of agreement on price. Cost or pricing data is information
requiring certification in accordance with FAR 15.408.

Written authorization granted prior to the manufacture of an item, to depart from a
particular performance or design requirement of a specification, or referenced
document, for a specific number of units or specific period of time.

A medium and the information recorded on it that generally has permanence and
can be read by a person or machine.
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Effective Date

Estimating System

Government Furnished
Property

Growth Work

Indirect Appeal

Inspection

Inspection Record

International Organization
for Standardization (1SO)

Lead Auditor/Team Leader
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Effective date has one of the following meanings, based on the circumstances in
which it is used:

(1)  For asolicitation amendment, change order or administrative change,
the effective date will be the issue date of the amendment, change
order or administrative change.

(2)  For asupplemental agreement, the effective date will be the date
agreed upon by the contracting parties.

(3)  For a modification issued as a confirming notice of termination for the
convenience of the Government, the effective date of the confirming
notice will be the same as the effective date of the initial notice.

(4) For a modification converting a termination for default to a termination
for the convenience of the Government, the effective date will be the
same as the effective date of the termination for default.

(5) For a modification confirming the termination contracting officer's
previous letter determination of the amount due in settlement of a
contract termination for convenience, the effective date will be the
same as the effective date of the previous letter determination.

A contractor's policies, procedures and practices for generating cost estimates
which forecast costs based on currently available information. An estimating
system includes the organizational structure; established lines of authority, duties
and responsibilities; internal controls and managerial reviews; flow of work,
coordination and communication; and estimating methods, techniques,
accumulation of historical costs and analyses used to generate costs estimates and
other data included in proposals.

Property which the Government has possession of and provides to a contractor or
directly acquires to provide to the contractor, including related data and
information requested or furnished to the contractor that is reasonably required for
the intended use of the property.

Any additional work that is identified after contract award or finalization that is
related to a work item included in the contract award or finalization. Growth does
not include pre-priced options or reservations that were specifically identified in the
solicitation or defined package.

Assertion by the subcontractor of the prime contractor's right to appeal or the
prosecution of an appeal by the prime contractor on the subcontractor's behalf.

The act of measuring, examining, testing, gauging or otherwise comparing of
supplies or services with requirements to determine conformity.

Recorded data concerning inspection results.

A worldwide federation of national standards bodies.

A person who is qualified to perform and designated to lead/manage a quality audit
team.
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Major Nonconformity
(Method B)

Minor Nonconformity
(Method A)

NAVSEA Standard Item
(NSI)

New Work

Nonconformance

Objective Quality Evidence
(OQE)

Observation

Preventive Action

Process

Process Quality Audit

Product Quality Audit

Products

Quality

Quality Assurance

Quality Audit

Quality Management
System

A nonconformance that judgment and experience indicate could impair the
performance or life of the product and/or result in hazardous or unsafe conditions
for the user.

A nonconformance or flaw that will probably not impair the performance or life of
a product, nor result in unsafe conditions for the user (previously referred to as
Method A corrective action).

Those items written to describe procedures and general requirements for the Item
performance of work to be accomplished under the job order. The Standard
Specification for Ship Repair and Alteration Committee approves NSIs. NSI
numbers are assigned in a 009-XX series.

Any additional work identified after contract award or finalization that is not
related to a work item that was included in the original contract award or
finalization.

A departure of a quality characteristic from its intended level or state that occurs
with a severity sufficient to cause an associated product or service not to meet a
specification requirement.

Any statement of fact, either quantitative or qualitative, pertaining to quality of a
product or service based on observations, measurements or tests that can be
verified.

An action that occurs when one attribute is verified to one unit of product.

An action taken to eliminate the causes of a potential nonconformity, or other
undesirable situation, to prevent occurrence.

A set of interrelated resources and activities that transform inputs into outputs with
the aim of adding value.

An analysis of elements of a process and appraisal of completeness, correctness of
conditions and probable effectiveness.

A quantitative assessment of conformance to required product characteristics.

The results of activities or services; a generic term that denotes goods and/or
services.

The composite of all features and characteristics of a product or service that bear
on its ability to satisfy given needs.

A planned and systematic pattern of all actions necessary to provide adequate (QA)
confidence that the product or service conforms to established technical
requirements.

A systematic and independent examination to determine whether quality activities
and related results comply with planned arrangements and whether these
arrangements are implemented effectively and are suitable to achieve objectives.

The organizational structure, responsibilities, procedures, processes and resources
for implementing quality management.
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Quality Management

System Audit

Record

Significant Estimating
System Deficiency

Specification

Subcontract

Subcontractor

Supplemental Agreement
Systemic/Critical
Nonconformance (Method
C or Method D)

Termination Contracting
Officer

Testing

Unilateral Modification

V)

Verification

Waiver

Work
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A functional audit where a documented activity is performed to verify, by
examination and evaluation of System objective evidence, that applicable elements
of the quality management system are suitable and have been developed,
documented and effectively implemented in accordance with specified
requirements.

A document that contains objective evidence that shows activities performed or
results achieved.

A shortcoming in the estimating system which is likely to consistently result in
proposal estimates for either total cost or a major cost element which are not an
acceptable basis for negotiation of fair and reasonable prices.

The document that prescribes the requirements with which the product or service
has to conform.

Any contract as defined in FAR Subpart 2.101 and entered into by a subcontractor
to furnish supplies or services for performance of a prime contract or a subcontract.
A subcontract includes but is not limited to purchase orders and changes and
modifications to purchase orders.

Any supplier, distributor, vendor or firm that furnishes supplies or services to or for
a prime contractor or another subcontractor.

A contract modification that is accomplished by the mutual action of the parties.

A nonconformance related to system or critical failures that require a high level of
management action.

A contracting officer who is settling terminated contracts. A single contracting
officer may be responsible for duties in any or all of these areas.

A means of determining the capability of an item to meet specified requirements by
subjecting the item to a set of physical, chemical, environmental or operational
actions and conditions.

A contract modification that is signed only by the contracting officer.

A symbol inserted in a Work Item to establish a point in the sequence of
accomplishment of work at which time the contractor shall inspect/verify and
document the inspection or test. (V) inspections require verification by the trade
supervisor, inspector or qualified tradesperson.

The process of confirming by examination and provision of objective evidence that
specified requirements have been fulfilled.

A written authorization to use or release a quantity of material, components or
stores already manufactured but not conforming to the specified requirements.

a. Any action that actually or potentially changes (including disassembly for the

purposes of inspection or repair) the approved configuration of any part,
component or ship’s system.
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Work (Cont’d)

Work Items

b. Any action that removes or affects the ship’s ability to operate ship’s systems

or components in accordance with ship’s systems/operating manuals or reactor
plant manuals.

c. Any testing or inspections required to establish, maintain or reestablish
certification.

d. Any design, engineering, planning or configuration management functions that
involve the final review and/or approval of technical information.

Examples of work include the following:

1. Action which disassembles or removes any part, component or ship’s system.

2. Action specified in a Technical Work Document.

3. Any action that removes or affects the ship’s ability to operate ship’s systems
or components in accordance with ship’s systems manuals, operating manuals
or reactor plant manuals, excluding tagout in accordance with the Tagout Users
Manual, including but not limited to:

(@)
(b)

(©)

(d)

Component or system tests.

Intrusive inspections (such as breaking the plane of electrical panels
requiring electrical safety).

Valve line ups that alter the normal system line up not governed by
operating procedures.

Removing valve hand wheels, disconnecting of reach rods.

Work Items are work specifications that are prepared to accomplish repair or
alteration work in ship repair. These items must be locally reviewed for

applicability, quality and technical requirements and tailored to suit the specific
work requirements.

VII-FWD-B-6



COMUSFLTFORCOMINST 4790.3 REV B

VOLUME VII

CHAPTER 1

CONTRACTED SHIP REPAIR FUNCTIONS, TASKSAND STANDARDS OF CONDUCT

REFERENCES.

C)
(b)
(©
(d)
()
(f)
(9)
(h)
(i)
0

(k)
()

(m)
(n)

(0)
(P)
(@)
(r)

FAR Part 14 - Sealed Bidding

FAR Part 15 - Contracting by Negotiation

FAR 42.201 - Contract Administration Responsibilities

FAR 42.302 - Contract Administration Functions

FAR 42.2 - Contract Administration Services

FAR 42.3 - Contract Administration Office Functions

5 CFR 2635 - Standards of Ethical Conduct for Employees of the Executive Branch

DaD Directive 5500.7 - Standards of Conduct

U.S. Navy Regulations Article 1115

SECNAVINST 5430.92 - Assignment of Responsihilitiesto Counteract Fraud, Waste and Related
Improprieties within the Department of the Navy

OPNAVINST 4700.7 - Maintenance Policy for U.S. Naval Ships

NAVSEA SL720-AA-MAN-010/020 - FHeet Modernization Program (FMP) Management and
Operations Manual

DoD Directive 5000.1 - The Defense Acquisition System

SECNAVINST 5400.15 - Department of the Navy Research, Devel opment and Acquisition, and
Associated Life Cycle Management Responsibilities

OPNAVINST 4780.6 - Policy for Administering Service Craft and Boats in the Navy

FAR 203

NAVSEAINST 5730.1 - Legidative and Congressional Matters

NAVSEAINST 7500.1 - Audits of NAV SEA by External Audit Organizations

1.1 CONTRACTED SHIP REPAIR FUNCTIONS AND TASKS OVERVIEW. With thetransfer of the Repair

Supervisors of Shipbuilding, Conversion and Repair, USN (SUPSHIP) to Commander, Fleet Forces Command, and
Commander, Pacific Fleet and the incorporation of those SUPSHIPs within the Regional Maintenance Centers
(RMC), RMCs have assumed responsibility, within their geographic region, for all ship maintenance work
contracted for accomplishment by commercial shipyards. This chapter provides an overview of the RMC functions,
responsibilities, standards of conduct and organizationa relationshipsresulting from that transfer.

1.2 CONTRACTED SHIP REPAIR FUNCTIONS AND TASKS.

1.2.1 Functions. This section outlines RMC responsibilitiesfor ship repair and modernization work that is
contracted to the private sector for accomplishment. These may include:

a

b.

Performing functions of Procuring Contracting Officer (PCO) and Administrative Contracting Officer.

Devel oping specifications necessary to solicit contract proposals and bids for assigned PCO functions
and Naval Sea Systems Command (NAV SEA) procurements.

Providing planning and estimating, workload forecasting and oversight for planned and unplanned
availabilities.

Conducting engineering, technical and design oversight, evaluation and surveillance.
Performing engineering and design services in support of waterfront (emergent) technical issues.

Budgeting, administering and accounting for funds.
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Providing management coordination and oversight of contracts to ensure requisite quality, schedule
attendance and cost propriety.

Monitoring and eval uating integrated | ogistics support and procurement of Government Furnished
Material.

1.2.1.1 Mission Tasks. Other mission tasks include the following:

a

b.

Providing guidance to area Commanders and RMCs.
Ensuring a comprehensive security program.

Performing mobilization logistics planning.

Training Navy reserve units for mobilization requirements.

Administering facilities contracts covering Government-owned materiasin private shipyards as
assigned.

Administering real property and Navy facility |eases as assigned.

Administering Government-owned drydocks leased to private shipyards as assigned.
Performing berthing and messing program administration during contract execution.
Executing civilian personnel services as assigned.

Performing planning responsibilities.

Performing Ship Availability Planning and Engineering Center Planning Activity responsibilities as
assigned.

Providing Contracting Officer's Representative support.
Devel oping standard specifications.
Performing annual inspection on Navy ship memorials as assigned.

Provide oversight of demilitarization and stripping of ships programmed for disposal or for saleto
private concerns.

1.2.2 Procurement and Contract Administrative Functions of the Regional Maintenance Center.

a

The RMC performs the functions of the PCO for purposes of placement of job orders under the Master
Agreement for Repair and Alteration of Vessels, Master Ship Repair Agreement or the Agreement for
Boat Repair as described in Chapter 3 of this Volume by sealed bidding, by negotiation, reference (a) or
reference (b). The RMC also exercises the options under Multi-Ship/Multi-Option contracts and other
contracts as assigned.

The RMC isresponsible for performing all of the contract administration services listed in references

(c) and (d) to the extent applicable to Master Ship Repair Agreement job orders, Multi-Ship/Multi-
Option contracts and to other contracts assigned at commercial shipyards under RMC cognizance.

VII-1-2



COMUSFLTFORCOMINST 4790.3 REV B

With respect to the administration of contracts other than shipbuilding, conversion and repair, the RMC
will perform contract administration functions listed in references (€) and (f) when requested by the
PCO. When resources are not available to perform such functions, the RMC will advise the activity
awarding the contract which functions cannot be performed and why.

1.2.3 Rdationship with Contractors.

a

d.

In official transactions with contractors, the RMC Contracting Officer is the direct representative of the
U.S. Government and Commander, Naval Sea Systems Command as Head of Contracting Agency.
Therefore, contractors will address any correspondence on such matters directly to the RMC
Contracting Officer who, if deemed advisable, may discussit with or refer it to NAV SEA for
resolution. When making referralsto NAV SEA, the RMC will include definitive recommendations for
action. NAV SEA, after resolving referrals, should keep the RMC informed of the proposed resolution
prior to initiating discussions with or instructionsto the contractor.

The RMC shall ensure that contractors are not given access to Navy files, even when requested under
the Freedom of Information Act, unless approved by counsel. Neither should contractors be furnished
copies of correspondence or included as an addressee on correspondence pertaining to a claim,
controversial subject matter or any subject matter on which it may become necessary for the command
to issue instructions or render decisions.

RMC personnel shall exercise good judgment when originating constructive changes. Thisrefersto any
communication, other than a change order or formal contract modification, received by a contractor
from arepresentative of the Government, or as an act of omission of the Government, that has the effect
of requiring a contractor to perform work different from or in addition to that which the contract
prescribes. When RMC correspondence is sent to a contractor that will have a significant impact on
operations, progress payments, responsihility, etc., it shall be signed by a contracting officer or an
authorized representative, and areceipt shall be obtained for mail or hand-carried delivery.

Contractual direction can be given only in writing by the PCO or Administrative Contracting Officer.

1.2.4 Standards of Conduct.

a

Congress has passed numerous ethics laws such as reference (g). The Executive branch has
promulgated Government-wide regul ations addressing the standards of ethical conduct expected of
Government employees, both military and civilian. Reference (h) promulgates more stringent
guiddlines and regulationsthat are specifically imposed on personnel who represent the Government in
business dealings with representatives of industry and occupy positions of trust and responsibility that
require them to observe the highest ethical standards. Practices that may be acceptable in the private
business world are not necessarily acceptable for naval personnel. Acceptance of favors, gratuities or
entertainment may be a source of embarrassment to the Department of the Navy and to the naval
personnel involved. These favors may affect the objective judgment of the recipient and may impair
public confidence in the integrity of business rel ations between the Department and industry.

No person shall place himsdlf or herself in a position in which conflict of interests might arise or might
justifiably be suspected. Such a conflict might entail gratuities, entertainment of any kind or any other
action that could influence or be reasonably interpreted as influencing the strict impartiality that must
prevail in all business relationshipsinvolving the public interest. Favors, gratuities or entertainment
bestowed upon members of the immediate household of naval personnel shall be considered in the same
light as those bestowed upon Navy personnel.

All personnel shall exercise special diligence to prevent fraud, collusion, larceny, embezzlement or

other improper conduct within the area of their responsibilities and shall report immediately to the RMC
any instance of fraud or other improper conduct they observe or suspect.
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The RMC Commanding Officer, by means of alocal instruction, shall provide each of his personnel
with the policy and procedures promulgated by the Department of Defense (DoD), Secretary of the
Navy, and NAV SEA with respect to standards of conduct, and shall establish a plan of action that
institutes measures to minimize the possibility of improper conduct.

1.2.5 Fraudulent Violations or Irreqularities.

a

References (i) and (j) require Navy personnel, both military and civilian, who have any reason to
suspect or have knowledge of any fraud in connection with Government procurement, to report it
immediately to proper authority. Since many RMC personnel are in close contact with contractors,
RMC Commanding Officers shall ensure al personned are familiar with these directives and understand
that violations may be cause for appropriate disciplinary action that may include fines, imprisonment.

RMCs shall develop and execute a plan to minimize the potential for misconduct. In formulating the
plan, the following shall be considered:

(1) Increasing visits to Government personnel at remote contractors' sites through unscheduled
inspections of specific operations by military or civilian supervisors.

(2 Reducing tour length of Government personnel at remote sites.

(3) Requiring that preparation of a specification and inspection/acceptance of work under that
specification be performed by different individuals.

4 Auditing work authorized on-site for actual completion.
(5) Auditing accepted work for conformance to specifications.

(6) Auditing Government property administrator's decision on scrap, repairable items and
mandatory returnable items.

@ Auditing scrap materials sold to the contractors by Government property administrators to
insure that it is scrap.

(8) Being aert for signs of affluence not commensurate with economic status of Government
employees.

9 Providing for the persona attention of the RMC and first line supervision in order to indicate a
command requirement for absol ute adherence to the Standards of Conduct.

(20 Being observant for possible falsification of inspection records.

1.3 ORGANIZATIONAL RELATIONSHIPS FOR VESSEL MODERNIZATION, OVERHAUL, REPAIR AND

MAINTENANCE CONTRACTING.

1.3.1 Geneal. Thefollowing sections discuss the basic responsihilities of Navy and other activities as they affect
the operations and functions of the contracting process and the relative position of the RMC in this organi zation.

1.3.2 Chief of Naval Operations.

a

The Chief of Naval Operations (CNO) isresponsible to the Secretary of the Navy for the readiness, use
and logistics support of all U.S. Naval Forces. Asthe military chief of the Navy, the CNO isthe
principal advisor to the Secretary of the Navy and the executive branch of the Government on naval
military matters. The CNO formul ates detailed Strategic plansto carry out the missions assigned to the
Navy. These strategic plans generate broad | ogistics requirements that are assigned to the several
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Systems Commands (SY SCOM) and offices for further implementation. In this manner, the CNO
justifies and supports requests to Congress for the necessary funds to carry out specific ship
modernization, repair and maintenance programs. Acting in staff capacity in the office of CNO, the
Ships Characterigtics Improvement Panel, which supports the Resources and Requirements Review
Board, determines the characteristics of the ships which the Navy's military missions demand. These
characteristics are subsequently trandated into requirementsthat are then assigned to NAV SEA for
action. After assignment to NAV SEA, proposed changesto operationa requirements (military
characteristics) through conversion or modernization must be approved by the CNO.

The CNO ship maintenance and repair policy is provided in reference (k). Policies and procedures for
maintenance of ships and modernization are established in reference (1), Volumes | and 1. Further
information on the Fleet M odernization Program is contained in VVolume V1, Chapters 3 and 36 of this
manual. In establishing Navy policy for Fleet maintenance and modernization and budgeting and
scheduling for ship repair and modernization availabilities, the CNO is assisted by an operating staff in
the Office of Naval Operations. The Office of Naval Operations staff includes specific ship type and
logi stics support sponsors who consolidate budget submissions from the Fleet and assist in the overall
development and administration of the Navy's maintenance and modernization budget. The platform
sponsors are major participantsin the development of the Navy's Fleet Modernization Program. In the
case of repair and modernization, the CNO has retained approval authority for:

(1) Establishing modernization and repair availability schedules and major changesto those
schedules.

(2 Determining military characteristics of ships and of alterations that affect these military
characteristics.

1.3.3 Systems Commands.

a

To provide support for the operating Fleet, the Navy has established five SY SCOMs with specific
support responsibilities. These SYSCOMs are:

(1) Naval Sea Systems Command (NAVSEASY SCOM or NAV SEA).

2 Naval Air Systems Command (NAVAIRSY SCOM).

3 Space and Naval Warfare Systems Command (SPAWARSY SCOM).

4 Naval Supply Systems Command (NAV SUPSY SCOM).

5) Naval Facilities Engineering Command (NAVFAC).

The Navy SY SCOMs establish technical requirements and meet |ogistics, maintenance and support
requirements of Flest Commandersin the area of new construction and ship maintenance. In addition,
these SY SCOMSss provide technical requirements for maintenance and conduct analyses to determine the

proper balance between design improvement and | ogi stics support to achieve the required operational
availability.

1.3.4 Nava Sea Systems Command.

a

For procurement purposes, Commander, Naval Sea Systems Command (COMNAV SEA) is Head of
Contracting Agency with delegated authority in the Federal Acquisition Regulation to enter into and
adminigter contracts for material s and services for which the Commander isresponsible.

COMNAV SEA, in turn, has delegated this authority to the Deputy Commander for Contracts
(NAVSEA 02). Delegation of authority to the RMC Contracts Department Head is addressed in the
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NAV SEA Contracts Handbook and in subsequent chapters of this volume. Only COMNAV SEA and
individuals designated by NAV SEA 02 who are duly authorized and acting within the limits of their
written delegated authority can commit the Government to any contractual action.

b. Specific NAVSEA mission functionsinclude the provision of material support to the Navy and Marine
Corps for ships and craft, shipboard weapons systems and components, ammunition, guided missiles,
mines, torpedoes and all other surface and underwater ordnance expendables. Material support
encompasses the compl ete life cycle from research and design through sustained technical direction and
acquisition in support of Fleet readiness. These responsibilities include ships, submersibles and other
sea platforms, except service craft assigned to the NAVFAC and ships administratively assigned to the
Military Sealift Command.

C. Asthe agent of the CNO, NAV SEA maintains the Fleet Modernization Program Management
Information System and devel ops documentation for all authorized alterations. NAV SEA also
authorizes and funds all program alterations not authorized and funded by the cognizant Type
Commander (TYCOM). The maintenance, repair and modernization of ships, submarines, craft and
boats assigned to the operating forces may be carried out by assignment of work to Naval Shipyards
(NSY) or by procurement of services and material from private industry through the RMCs or
SUPSHIPs.

d. Under the CNO, NAVSEASY SCOM's basic mission asrelated to ship modernization, repair and
maintenanceis to provide acquisition, engineering, logistic and material support for the Navy. Asthe
technical and engineering authority for ships of the Navy, NAVSEA, in support of the designated
Program Executive Office (PEO), isresponsible for the life cycle management of Navy ships,
submarines, craft and boats, including the following:

(@D} Developing Maintenance Plans for each ship class.
2 Supporting Feet Maintenance Officersin scheduling ships for availabilities.
(3) Managing ateration development and executing the Fleet Modernization Program.

4 Providing acquisition, engineering and technical authority, Occupational Safety and Health,
environmental support, and Contract Administration Quality Assurance Program assistanceto
the Fleet Maintenance Officers and RMCs.

5) Operation of the NSY's, SUPSHIP, and RMC Contracting Offices.

e NAV SEA provides direct support to the PEOs who report directly to Assistant Secretary of the Navy
(Research, Devel opment and Acquisition) (ASN (RD&A)).

f. Developing, validating and maintaining Organizational, Intermediate and Depot-level maintenance
requirements and tasks in the Planned Maintenance System (PMS).

1.3.5 Program Executive Office Program Offices. The Navy Acquisition Executive Responsibilities assigned to the
ASN (RD&A) are contained in references (m) and (n) and include supervision of the SY SCOM Commanders
(NAVSEA) and PEOsrelative to Research, Development and Acquisition matters. In most cases, PEOs function in
matrix type organizational structures with reporting responsibilitiesto both ASN (RD&A) and the Commanders of
the respective SY SCOMs. The PEOs are tasked with acquigtion and life cycle management of their assigned
programs. Within the PEO organizational structure are the Program Management Offices (PMS) that report directly
to the PEO. Within each program office, an individual manager is assigned as the Ship Program Manager and is
responsible for a specific ship class. The Ship Program Managers provide centralized management for assigned ship
classes. Thisassignment may be for ship conversion, modernization, repair or life cycle maintenance.
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1.3.6 Logistics, Maintenance and Industrial Operations Directorate (SEA 04). The consolidation of the Fleet
Logistics Support Directorate (SEA 04) and the Regional Maintenance and Industrial Operations Directorate (SEA
07) aswell as several functions of other NAV SEA Directorates into the Logistics, Maintenance and Industrial
Operations Directorate (SEA 04), was designed to strengthen and improve important headquarters functions. The
organization is congtituted to closely support the requirements and functions of the Deputy Chief of Naval
Operations (Logistics) (N4) and Fleet Maintenance Officers as customers. The Directorate will devel op policy and
infrastructure associated with ship maintenance, logistics support, environmental and safety programs and related
efforts.

1.3.7 The Atlantic and Pacific Fleets. The Commander, Fleet Forces Command and the Commanders, Atlantic and
Pacific Fleets are responsible for the readiness condition of their assigned ships. The Commanders must balance the
competing needs of the operational Fleets with the need for maintenance and modernization of the Fleet. Shipsand
craft under their cognizance comprise the largest portion of the repair and overhaul workload. Fleet Commanders,
through their respective Fleet Maintenance Officers, are responsible for the budgeting, scheduling and execution of
CNO-scheduled ship maintenance and modernization availabilities plus emergent maintenance requirements.
Commander, Fleet Forces Command, Fleet Commanders and COMNAYV SEA are actively devel oping new ship
maintenance procedures and processes, including Ship Maintenance (SHIPMAIN) and RMC initiatives, that are
being integrated into this manual that support the concept of Continuous Maintenance. The Fleet Commanders
determine ship deployment schedules and, within guidelines published by the CNO, approve changes in scheduled
maintenance availability dates for their assigned ships. Through the respective TY COMs, the Fleet Commanders
provide funding for advance planning and execution of scheduled ship maintenance availabilities. In the area of
new construction, Fleet activities provide input to the development of ship characteristics and become involved in
find trials, delivery, Post Shakedown Availabilities and guarantee periods of newly delivered ships.

1.3.8 Type Commanders.

a Under each Fleet Commander, thereisa TY COM assigned for surface, air and subsurface assets. In
conjunction with Commander, Fleet Forces Command, thereisalLead TYCOM for each asset type to
represent asingle position to Naval Operations for requirements.

b. TYCOMs and RMCs areresponsible for budgeting to support modernization, repair and maintenance
availabilities and for the material readiness and training of their assigned ships. Under guidelines
established by the CNO and Fleet Commanders, the TY COMs and RMC manage funds for advance
planning for repairs and some sel ected alterations, and execution of the availabilities. Within guidelines
established by the CNO and Fleet Commanders, the TY COMs in concert with the numbered Fleet
Commanders (Commander, Second Fleet, Commander, Third Fleet, etc.) schedule ships for deployment
and other operational assignments. In thisregard, the TY COM is one of the most important activities
involved in scheduling ship repair planning activities that directly involve the ship or the ship's crew.

C. TY COMSs provide advanced planning funding to the respective ships Maintenance Team for availability
planning. After the availability work package has been identified and documented, the TY COM
provides funding for accomplishment of repairs and some of the aterations. The Port Engineer or
Maintenance Manager, working with their respective Maintenance Team, isresponsible for
management of all TY COM advance planning and works closdly with the contract administrative team
to execute the terms and conditions of contracts for their assigned ship(s). The CNO has delegated
authority to RMC COs to assign unscheduled availabilities for ships under their cognizance. In support
of new construction, TY COMs have a primary mission to provide input to the development of ship
characteristics and become involved in trids, delivery and guarantee periods of newly delivered shipsas
outlined in Volume | of this manual.

1.3.9 Naval Shipyards. The NSY's are operated by Commander, Naval Sea Systems Command and report directly

to NAV SEA 04 for business and technical matters. The Commanding Officers may also be assigned additional duty
responsibilities to the Fleet Commanders. The NSY s are strategic industrial assets with mobilization
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responsibilities. They maintain core ship conversion, modernization and repair industrial capabilitiesto support our
national strategies for forward force projection. The core capabilities include extensive nuclear and non-nuclear
ship engineering disciplines, nuclear and non-nuclear repair and productive capabilities.

1.3.10 U.S. Ship Repair Facility, Y okosuka, Japan. ThisU.S. Navy managed repair facility is manned by U.S.
military and civilian personnel along with Japanese employees. It hasthe same basic industrial capabilities as those
of our industrial naval shipyards except that there are no nuclear maintenance capabilities.

1.3.11 User Commands or Activities (Users). In accordance with reference (0), the CNO assigns service craft and
boats to Users. These craft and boats are maintained and overhauled from funds granted by Support Commanders to
their subordinate activities that are the Users. Service craft and boats under the cognizance of the Users comprise a
portion of the RMC repair and overhaul workload. For example, Naval Station Port Operations are assigned service
craft that support home ported or visiting ships.

1.3.12 Nava Inactive Ship Maintenance Facilities. The RMC may be required to support the inactivation of ships
scheduled for retention at Inactive Ship Maintenance Facilities. The work involved is the effort that is beyond the
capability of Ship's Force and includes such tasks as hull blanking, gas freeing of tanks, hydro-blasting Collection,
Holding and Transfer systems and towing preparations. The TY COM normally authorizes the work and NAV SEA
funds such work. In some cases, inactive ships may be reactivated for delivery to foreign Governments through the
Foreign Military Sales Program. Thiswork isnormally authorized and funded by NAV SEA or higher authority.

1.3.13 Nava Reserve Force Vessels. Shipsassigned for training Naval Reserve Force personnel comprise a portion
of the RMC workload. The TY COM who has cognizance over these ships authorizes and funds the repair and
overhaul work.

1.3.14 Defense Finance and Accounting Service Offices. Accounting and disbursing operationsin the continental
United States and Hawaii are consolidated at designated Defense Finance and Accounting Service Centers and
Operating Locations. All contracts, agreements and orders citing Navy appropriations and funds paid by Defense
Finance and Accounting Service disbursing offices will show the appropriate paying office.

1.3.15 Defense Contract Audit Agency.

a Contract auditing is afunction of Defense Contract Audit Agency (DCAA). The DCAA has
subordinate field offices including district/regional, branch, procurement liaison, contractor residency
and contract audit coordination offices. The DCAA office performs these basic functions:

(@D} Advising on the allowance of costs under cost-reimbursement-type contracts.

2 Providing, asa minimum, quarterly advisory audit reportsto assist in pricing actions under all
types of contracts.

3 Validates the contractor’ s finances and accounting system that is used by the RMC's Contracts
Department to establish forward pricing rates.

4) Performs financial capability audits when requested by the Contracting Office.
(5) Conduct floor auditsto validate personnel assignmentsto work sites.

b. DCAA auditors render assistance in connection with payments, termination settlement proposals,
adjudication of claimsand pricing of certain negotiated changes. The DCAA plays an important rolein
the award and administration of contracts; however, thisroleis that of an advisor to the RMC Contracts
Department Head, with RMC retaining responsibility for subsequent contractual actions. The RMC has
full responsibility for contract administration and shall makefinal decisionsregarding advice provided
by DCAA. Any departure from DCAA recommendations must be fully justified.
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1.3.16 Defense Contract Management Agency Components.

a Within an assigned area, a DoD Contract Administration Service component is responsble for the field
adminigration of al contracts placed by DoD activities. Reference (p) identifies all Defense Contract
Management Agency and other agency components engaged in the performance of contract
adminigration services, together with their geographic or plant cognizance assignments, and the
services they perform. Thedirectory can be accessed e ectronically via the World Wide Web.

b. The RMC may be required to perform certain contract administration functions, such as performance of
quality assurance, source ingpection, etc., at a subcontractor's plant under the cognizance of another
Defense Contract Management Agency component. These services are requested in accordance with
reference (e).

C. In vessel acquisition procurements, the Defense Contract Management Agency Component usually is
responsible for:

(@D} Administering DoD contracts for components to be provided as Government Furnished
Materia to vessdl acquisition contractors.

2 Performing source inspection, progressing and expediting actions in connection with
Government Furnished Material services and technical data

3 Acting as disposal officer in the sale of terminal inventories.

1.3.17 General Accounting Office. The General Accounting Office (GAO), athough not a part of the Navy, is
involved with Navy fiscal and contract matters. The GAO is entirely separate from the executive branch of the

Government and acts as the agent of Congress in investigating all mattersrelating to Government procurement.

Representatives of GAO make periodic visitsto maintenancerelated activities. All communicationsto GAO on
matters involving contracts will be processed in accordance with references (q) and (r).

1.3.18 Nava Reactors Representatives. A representative of the U.S. Department of Energy, entitled "Naval
Reactors Representative", is assigned to each shipyard performing naval nuclear propulsion plant work. The Naval
Reactors Representative reports to the Director, Division of Naval Reactors and Department of Energy. The
representative performs an independent review and surveillance of all shipyard work relating to naval nuclear
propulsion matters. The representative has free access to all e ements of the shipyard and the RMC office that deals
directly or indirectly with naval nuclear propulsion. The representative's review and surveillance does not detract
from, change or diminish the existing responsibility of any shipyard or RMC officials. The Naval Reactors
Representative is provided suitable and sufficient office space in the shipyard and other administrative support to
carry out assigned functions.

1.3.19 Foreign Governments. RMCs may interact with foreign Governments, when requested by the CNO or
NAV SEA, to procure commercial repair work to:

a Recondition and otherwise repair Navy shipsthat areto be, or have been, transferred to foreign
Governments.

b. Effect emergency voyage repairs or other services for vessels of foreign Governments, when approved
by CNO.

1.3.20 Private Companies - Demilitarizing and Stripping. The RMC may be required to arrange for the
demilitarization and stripping of shipsthat are programmed for disposal or for sale to private concerns. In the case
of ships programmed for disposal, these functions, when not performed by the activity having cognizance of the
vessdl, are carried out by the responsible RMC. When the ships are sold to private concerns, the work will be
performed by the purchasing contractor as a condition of sale. In these cases, the RMC will be requested to provide
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surveillance over the work to ensureits proper performance. Of particular concern isthe compliance with
Environmental Protection Agency rules and regulations where thereis potential for environmental impacts resulting
from work associated with disposal action.
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VOLUME VII

CHAPTER 2

CONTRACTSAND CONTRACT ADMINISTRATION
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LISTING OF APPENDICES.

A
B

Memorandum of Understanding Between NAV SEA and NAV SUP of August 2004
Basic Acquisition Process

2.1 PURPOSE. This chapter provides an overview of contracts and contract adminigration as it applies to Navy
ship repair and modernization work. It is specifically intended to provide an understanding of these processesto
non-contracting personnel and should not be used as areference for contractua actions undertaken by Procuring or
Administrative Contracting Officers (ACO).

2.2 OVERVIEW OF THE FEDERAL ACQUISITION PROCESS.

2.2.1 Procurement from Private or Government Sources.
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a Once it is determined that an agency is authorized to undertake certain activities, it must then be
determined what the appropriate way for the agency to accomplish its particular objectivesis. The
authority of the agency to use contractual agreements with private sourcesin carrying out authorized
programsis generally assumed in the absence of express statutory prohibitions or limitations. In some
instances it may be more efficient and economical for an agency to use its own employees or requisition
its needs from another agency in a position to supply those needs.

b. Executive agencies have traditionally enjoyed broad discretion to achieve their objectives using
Government employees or by contract with the private sector. Because of concerns that Government
competition with private enterprise is inappropriate, the executive branch has an express policy that the
Government should rely on the private sector to the greatest extent possible.

2.2.2 Contracting Techniques. Executive agencies generally have wide latitude in selecting the methods for
awarding contracts, as well as theterms and conditions to be included. The contracting parties must be aware of the
large number of statutes and regulations giving specific guidance on the techniquesto be followed in entering into
most Government contracts. Contracting Officers are expected to adhere to such statutes and regulations and, in
most instances, the validity of contracts can be affected if they are not followed.

2.2.3 Genera Procurement Statutes. Congress has enacted two principa statutes establishing procedures for
awarding Government contracts. Thetwo statutes are the Armed Services Procurement Act of 1947 and the Federd
Property and Administrative Services Act of 1949. These two Acts have governed the federal procurement process.
They were revised by the Competition in Contracting Act of 1984, the Small Business and Federa Procurement
Competition Enhancement Act of 1984, the Defense Procurement Reform Act of 1984, among other Acts. The
Armed Services Procurement Act applied to purchases of the Army, Navy, Marine Corps, Air Force, Coast Guard
and the National Aeronautics and Space Administration. The Federal Property and Administrative Services Act
applied to purchases of the General Services Administration and other executive agencies except those covered by
the Armed Services Procurement Act.

2.2.4 Procurement Regulations.

a Regulationsissued by the various executive agencies contain detailed guidance as to both procedures
for award and terms and conditions of contracts. The Federal Acquisition Regulations (FAR) replaced
the Federal Procurement Regulation, the Defense Acquisition Regulation and the National Aeronautics
and Space Administration Procurement Regulation. The chief goal of the FAR isto bring greater
simplification and uniformity to the complex body of federa procurement regulations.

b. While the palicy concerning Government contracts is formulated and implemented largely within the
executive agenciesthat enter into these contracts, such activity is also directly affected by
pronouncements issued by the President and the Office of Federa Procurement Policy (OFPP). The
President issues executive orders that authorize and require the use of clauses implementing various
social and economic programs. Asthe paramount regulations in the executive branch, these orders
must be complied with by the executive agencies. The Office of Management and Budget periodically
issues circulars that embody executive policy and may be directed to regulating contracting activities.
As regulations emanating from the Office of the President, Office of Management and Budget circulars
have a status in the hierarchy of executive regulations above the procurement regulations promul gated
by the agencies. The OFPP was created for the purpose of providing overall direction to federal
procurement policy. The OFPP hasthe responsibility for formulating and implementing a uniform
federal procurement system that consists of a single FAR and agency regulations limited to those
necessary to implement or supplement the FAR. In addition, it granted the Administrator of the OFPP,
with the concurrence of the Director of Office of Management and Budget, the authority to "issue
policy directives for the purpose of promoting the devel opment and implementation of the uniform
procurement system.”
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C. The procurement regulations and directives of major interest to contractual and technica personnel of
the field office are briefly described below. Specific regulations, directives and other procurement
publications are a so referenced throughout the text.

2.2.4.1 Federal Acquistion Regulation. The FAR isthe primary regulation for use by all Federal Executive
agenciesin their acquisition of suppliesand services. The FAR precludes agency acquisition regulations that
unnecessarily repeat, paraphrase or otherwise restate the FAR and limits agency acquisition regulationsto those
necessary to implement FAR policies and procedures within an agency. The FAR provides for coordination,
simplicity and uniformity in the Federal acquisition process. The FAR can be e ectronically accessed at
http://www.arnet.gov/far/.

2.2.4.2 Department of Defense Federal Acquisition Regulation Supplement. The Defense Federal Acquisition
Regulation Supplement (DFARS) isissued by the Secretary of Defense and establishes uniform policies and
procedures that implement and supplement the FAR for Department of Defense (DoD). The DFARS contains
guidance and direction to DoD personnel asto which provisions, clauses, cost principles and cost accounting
standards are authorized for DoD contracts and what other procedures and actions must be followed in awarding and
adminigering DoD contracts. The DFARS contains materia that implements the FAR, aswell as supplementary
material that is uniqueto the DoD. This supplement isnot a stand-al one document and must be read in conjunction
with the FAR. The DFARS can be electronically accessed at http://www.acq.osd.mil/dpap/dar/dfars.

2.2.4.3 Navy Marine Corp Acguisition Regulation Supplement. The Navy Marine Corp Acquisition Regulation
Supplement (NMCARS) implements and supplementsthe FAR and the DFARS and establishes uniform policies
and procedures for the acquisition of supplies and services for the Department of the Navy. The NMCARS isnot a
stand-al one document and must be read in conjunction with the FAR and DFARS. The NMCARS can be
electronically accessed at http://www.abm.rda.hg.navy.mil/navyaos/content/view/full/3464.

2.2.4.4 NAVSEA Contracts Handbook. The NAVSEA Contracts Handbook (NCH) isthe Naval Sea Systems
Command (NAV SEA) supplement to the FAR, DFARS, NMCARS and other acquisition policy and procedures for
contracts, other transactions, cooperative agreements and grants. The NCH isnot a stand-alone document. The
NCH is authorized by reference (a). The NCH appliesto NAVSEA Headquarters, Program Executive Officers and
NAV SEA field organizations and representatives including the Regiona Maintenance Center (RMC) Contracts
Department Head and warranted Contracting Officers, for which Commander, Naval Sea Systems Command
(COMNAVSEA) isthe Head of Contracting Activity (HCA). In the event of a conflict, the FAR, DFARS or
NMCARS shall take precedence over the NCH. Additionally, the NCH takes precedence over the guidance
provided in this manual on contractual matters. The NAV SEA Contract Policy Office (NAVSEA 021) maintains
the NCH and issues changes asrequired. Requests for deviations from the NCH must be submitted to NAV SEA
02B via NAVSEA 021.

2.2.4.5 Other Navy Publications. Although the NMCARS isthe basic procurement publication issued at the Navy
departmental level, procedures are further refined in directives, instructions, notices and other publicationsissued by
direction of the Secretary of the Navy. Distribution of these publications may differ from the distribution of the
NMCARS because of security considerations and other reasons. Accordingly, they are generally not made available
to organizations outsi de the Government.

2.2.4.6 Command Publications. Subject to the provisions of references (b) and (c), procuring activities may issue
procurement and related directives, instructions and other publications to implement and supplement FAR,
NMCARS and other departmental publications. Each Command issues directives, ingructions, notices and other
publications that are necessary for the efficient performance of procurement operations.

2.2.4.7 Joint Fleet Maintenance Manual Relationship to Other Directives.
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a Thisvolumeisissued in accordance with Memorandum of Understanding (MOU) between
Commander, Fleet Forces Command, Commander, Pacific FHeet, Commander, Heet and Industrial
Supply Centers, Commander, Naval Supply Systems Command and COMNAV SEA. Additionally,
reference (a) permits procuring activities to issue directives, instructions and other publicationsto
supplement the FAR, DFARS, NMCARS, NCH and other Navy instructions.

b. To the extent that a policy or a procedure is not addressed by the FAR, DFARS, NMCARS, NCH or
other Navy and DoD Instructions, this manua provides the NAV SEA, Fleet Forces Command and
Pacific Fleet policy and procedures concerning the contracting processes that are to be used by
individual RMCs and Supervisors of Shipbuilding for procurement or administration of contracts for the
conversion, modernization, repair and maintenance of ships, submarines, boats and craft, that are
assigned to the respective RMC or Supervisor of Shipbuilding asthe Naval Supervisory Authority
(NSA). Whereapolicy or requirement isnot established by FAR, DFARS, NMCARS, NCH or other
Navy and DoD directives, thismanual contains the procedural requirements for compliance.

Otherwisg, the FAR, DFARS, NMCARS, NCH and other Navy and DoD Directives take precedence
over thismanual. When anew or revised policy or requirement is promulgated by FAR, DFARS,
NMCARS, NCH or other Navy and DoD Directives that are not consistent with this manual, the new or
revised policy and requirements shall be followed. Material required to be submitted to higher
authority by the NMCARS or NCH shall be forwarded viathe RMC Contracts Department Head or
Chief of the Contracting Office at Supervisor of Shipbuilding to NAVSEA 02.

C. Appendix A definitized the alignment of contracting respons bility among their subordinate commands.

2.2.4.8 Fidd Instructions and Notices. Each RMC isauthorized to issue instructions and notices pertaining to
contracting procedures that govern theinternal operations of the office. Instructions may be issued to establish or
explain organization, policy and procedures affecting more than one department of the RMC office and may remain
in effect up to seven years. Notices may be issued to provide information of temporary interest and application to
more than one department of the office. Each notice shall stateits period of effectiveness up to a period of one year.

2.2.4.9 Waiver of Regulations and Directives. Reference (d) identifies policy for submitting requests for deviation
from the FAR and reference (€) identifies policy for implementation of the Waiver and Reinvention Laboratory
Programs within NAVSEA. Fleet personne are encouraged to identify any regulation, directive, policy or
procedure that can be modified, waived or eliminated in improving or streamlining business operations.

2.2.4.10 Impact of Statutes and Regulations. Regulations are issued by many offices in the agencies of the
executive branch. Thereisfrequently a substantial question asto their legal effect. When a board or court rules that
aregulation islegally binding on either a contractor or the Government, that regulation is characterized as having
the "force and effect of law”. In such cases, the regulation istreated in the same manner asa statute. Generally,
regulations shall have the force and effect of law if they are promulgated pursuant to specific statutory authority or
formulated to implement a fundamental procurement policy and are appropriately published. RMCs should obtain
the assistance of legal counsdl in al such matters.

2.3 BUDGET/APPROPRIATIONS/ALLOCATION PROCESS. In order for any contract with the Government to
be enforceable it must comply with certain legal requirements that apply to all Federal Government contracts.

2.3.1 Conditutional Authority. The Federal Government must be authorized by the Constitution to engage in the
activity that isthe subject of a contract.

2.3.2 Statutory Authorization. Before a contract can be entered into, there must be statutory authorization for the
work being performed. Most agencies have a continuing grant of general authority to work in designated areasas a
part of their basic mission. The Congtitution also provides that "No money shall be drawn from the Treasury, but in
consequence of appropriations made by law". Using this constitutional authority, Congress has prohibited the
executive branch from entering into contracts prior to the appropriation of funds or in greater amounts than
contained in appropriations.
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2.3.3 Budget Authority.

a

Budget authority may be provided either in the form of an appropriation act or by a grant of contract
authority. Contract authority is permitted by the last phrase of reference (f) and shall usually be found
in specific language in statutes authorizing programs and permitting the contracts prior to the passage of
an appropriation act. Most contracting actions of the Federal Government are not based on contract
authority and absence of appropriation legidation shall result in the contract not being enforceable
against the Government. Leases made for periods longer than that covered by appropriated funds, and
contracts made for amounts greater than appropriations, are not binding on the Government.

In some cases, the executive agencies enter into agreementswith contractors in advance of or in excess
of appropriations, making the Government's obligation contingent on the passage of an appropriation.
Since such agreements are not binding obligations of the Government until the passage of the
appropriation, they do not violate the restrictions of reference ().

2.3.4 Authorization of Appropriations.

a

Prior to the passage of an appropriation act, funds for agency programs are usualy "authorized" by
special "authorization acts," which annually fund programs with dollar limitations. By the process of
authorization legidation, the congressional committees with legidative jurisdiction over the agency
conduct their initial review of the scope of agency programs and decide on the amount of funds that
should be provided. This assuresthat these committees shall retain their prerogatives of control over
the programs under their jurisdictions, and limits the appropriations committees to providing funds up
to but not exceeding the authorized amounts. Since the authorization processis a working rule of
Congress, it would seem that an appropriation, even without the required authorization, would provide
the necessary authority to enter into contracts. The courtshave held, however, that an appropriation is
not valid if there has been no authorization legidation because Congress may not legidate through
appropriations laws. Authorization may also be in the form of provisionsin the general legidation of
the agency authorizing expenditures up to specified limits for designated programs.

The legidative committees also retain control of thisareain cases where "contract authority” is
contained in the statute authorizing the undertaking of a program. In such cases, there is no process for
review of the matter by the appropriations committees, yet the agency is authorized to enter into
contracts. Of course, subsequent appropriations are necessary before the contractor can be paid, but it is
assumed that such appropriations shall be forthcoming without contest.

2.4 CONTRACTS. A contract is an agreement between two or more parties that is enforceable by law. It may be
agreed to either orally or in writing either as bilateral (two promises) or unilatera (promise for an act or forbearance
of an act). Reference (g) contains a specific definition of a contract.

2.4.1 Types of Contracts. The Government entersinto many types of contracts. Reference (f) liststhe factorsto
consider when making a determination of what contract type best suits the specific procurement. In addition,
Appendix A definitizes the contract authority for each activity's subordinate commands. Reference (f) authorizes
the use of various basic types of contracts (e.g., fixed-price, cost-reimbursement, etc.). Of these, thefollowing are
most commonly used by NAV SEA and RMCs for repair and moderni zation work:

a

b.

Firm Fixed Price (FFP).
Fixed Price Incentive.
Cost Plus Incentive Fee.
Cost Plus Award Fee.

Cost Plus Fixed Fee.
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f. Indefinite Delivery Type Contracts.

g. Federal Acquisition Regulations also authorizes the use of any combination of the approved contract
types. A fixed-price-award-fee contract may also be used when appropriate.

2.4.2 Contract Selection. The Government's cost of an acquisition can be influenced substantially by the type of
contract selected and the manner in which the contract is administered. Contract type and administrative practices
can substantially influence quality and delivery. For the contractor, the improper use of contract types can result in
financial setbacks or excessive profit.

2.4.2.1 Fixed Price Contracts. Fixed Price (FP) contracts usually stipulate afirm price. Under some circumstances,
it may leave portions of the price open and provide for alater adjustment. The degree of risk assumed by the
contractor shifts from the contractor to the Government when any variation of the FP type contract is used other than
the FFP. In an FFP contract, the contractor bearsthe entirerisk of both cost and performance. In the FP contract
with economic price adjustment, the contractor bears al cost risks except that portion which is covered by the
adjustment provisions. A Fixed Price Incentive contract provides for adjusting profit and establishing the find
contract price by a formula based on the relationship of final negotiated total cost to total target cost, with the
contractor bearing any costs in excess of ceiling price.

2.4.2.1.1 Adminigtration. Market conditions cause contractors to submit bids well under what the work can
reasonably be expected to cost in order to be the successful bidder. This"buy in" situation causes the winning
contractor to aggressively seek every opportunity for contract growth and claims, and often at sgnificantly higher
cost than would normally be expected. The pre-award survey, reference (h), should screen out bids from contractors
that are not responsi ble, meaning the contractor does not possess the managerial, financial and technical or facilities
capabilities and capacities to comply with the terms and conditions of the contract. Non-responsive contractors are
those that do not respond to the Invitation For Bid (IFB) in atimely manner or address the specific items of the
contract in their bids. Contractors who do not have the capahilities required should not be awarded FFP contracts.

2.4.2.2 Cost Reimbursement Type Contracts.

a Cost reimbursement contracts, discussed in reference (i) are used when the estimate of costsis as
reasonable as the circumstances permit, but because of the magnitude of uncertainties involved in the
procurement, the risk istoo great to expect a contractor to accept a FP arrangement of any type. Inthe
Cost Plus Fixed Fee type, the Government agrees to pay all allowable costs that areincurred under the
contract, plus a fixed-dollar amount of fee. A Cost Plus Incentive Fee type contract provides for an
initially negotiated fee to be adjusted later by a formula based on the relationship of total allowable
costs to total target costs. Under the Cost Plus Award Fee, the allowable costs are paid plusafee. The
fee typically consists of two parts, a fixed amount that does not vary with performance, and an award
amount. The award amount is based upon a subjective evaluation of contractor performance by the
Government, judged in light of criteria set forth in the contract. The criteria and rating plan should be
tailored to the specific procurement in order to provide the most positive way to motivate a contractor
toward improved performance.

b. In a cost reimbursement type contract actual cost, plus fee, equals price.

2.4.3 Time and Materials Contract. This contracting method provides for payment to the contractor of direct labor
hours at specified fixed hourly rates that include wages, overhead, general and administrative expenses and profit
and materialsat cost. A labor-hour contract is avariation of the time and material contract, differing only in that
materials are not supplied by the contractor.

2.4.4 Indefinite-Delivery Indefinite-Quantity Contracts. These contracts are used when thereis arecurring demand
for an item and the timing and extent of demand cannot be determined at the time of award. The contract establishes
all terms and conditions except those to be included in ordersissued there under.
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2.45 Letter Contracts. Letter contracts are used to authorize urgent work when work must be started immediately
and negotiating a definitive contract isnot possible in sufficient time to meet the requirement.

2.4.6 Basic Agreements. Basic agreements are umbrella-type arrangementsto affect time savings for recurring
requirements. While they are not contracts, they establish ground rules for the required and applicabl e clauses that
shall beincorporated in contracts at future dates. The Master Ship Repair Agreement and Agreement for Boat
Repair are examples of agreements and are discussed in Chapter 4 of thisvolume.

2.4.7 Basic Ordering Agreements. Basic Ordering Agreements (BOA) resemble the basic agreement. They go
further by including a description of the supplies and services to be ordered and provide methods for pricing, issuing
and determining future orders under the basic ordering agreement.

2.4.7.1 Destription. A BOA isawritten instrument of understanding, negotiated between an agency, contracting
activity or contracting office and a contractor, that contains terms and clauses applying to future contracts between
the parties during its term, a specific description of supplies or services to be provided, and methods for pricing,
issuing and delivering future orders under the BOA. A BOA isnot a contract.

2.4.7.2 Background. BOAs may be used to accomplish procurement for research and devel opment, studies,
services and shipbuilding post shakedown availabilities and hardware. Formal current internal ingtructions or
procedures on effective field management control are required in conjunction with the responsibilities and authority
delegated to the assigned RMC. Reference (i) provides additiona information on BOAs.

2.4.8 Other Contracting Methods.

a Multi-Agency Contract means atask-order or delivery-order contract established by one agency for use
by Government agencies to obtain supplies and services, consistent with the Economy Act. Contracts
for information technol ogy services are often procured as multi-agency contracts.

b. Multi-Ship/Multi-Option (MS/MO) contracts enhance the Procuring Contracting Officer's (PCO)
flexibility by allowing the PCO to package several ship repair availabilities spanning several fiscal
years into one procurement package. The cost-type contract awards theinitial availability with options
to execute the remaining availabilities, provided the contractor's cost and performance are satisfactory.
MS/MO contracts areroutinely procured as cost-type contracts, although they could be procured as FP
contracts.

C. Best Value Contracting. Best Value Contracting (BVC) isaDoD endorsed procurement method that
presents an alternative to the traditional low-bid method of contracting. It isto be used for all
procurements with an estimated val ue exceeding $500,000. It isacompetitive contracting process
requiring projects to be awarded to the contractor offering the best combination of price and
qualificationsinstead of just the lowest bid. It isan approach for awarding contracts that, when
properly designed and administered, rewards high-performance contractors who have trained, skilled
workers and other essential qualificationsfor performing high quality projectsin a safe, timely and
cost-efficient manner.

(@D} BVC isused in relation to Request for Proposal procedures, but it may also be referred to by
other terms in the commercial business environment, such as "competitive sealed proposal
contracting,” or "negotiated contracting.” Because the award decision isnot based on price or
price-related factors alone, BV C is never accomplished under Sealed Bidding (IFB)
procedures.

(2 Under the BV C process, bidding istypically open to qualified contractors who submit detailed
information on their past performance and qualifications in response to the Request for
Proposal process. |If designed properly, the BV C system should require mandatory pre-listing
when a subcontractor'slevel of effort is expected to exceed a specific dollar threshold as set by
the PCO.
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Required information, and past performance, can include areas that have the potential to impact the
success of aproject. They typically include the past performance, technical expertise and management
team of the general or prime contractor and subcontractors. Key craft labor issues should also include:

(1) Skill training/apprenticeship.
(2 Project staffing/labor sources.
(3 Safety initiatives.

4 Law compliance.

In reviewing thisinformation and researching past projects (Contractor Performance Appraisal
Reporting System, etc.) the Government Contracting Officer shall employ various types of procurement
evaluation and selection proceduresto assist in identifying the contractor or contracting team that offers
the best combination of price and qualifications.

The past performance of a contractor, or proposed contracting teams, are usually rated or scored by a
team of Government contracting and technical personnel, working for the PCO and using pre-
established evaluation criteria. The designated eval uation team reviews submittal's provided by
contractor/subcontractor teams and eval uate performance data and other rel evant information from prior
projects and submits their recommendations to the PCO with substantiating data to support their
andysis.

The PCO analyzes the inputs and recommendation in relation to the terms and conditions of the contract
and its scope to make the final decision asto the contractor or contracting team that has offered the best
value for the Government.

2.4.9 Five (5) Elements of a Contract. Whatever form the contract takes following the solicitation, it shall contain
the following five elements:

a

b.

C.

d.

e.

Offer.

Acceptance.

Consideration.

Legal and possible objective.

Competent parties.

2.4.9.1 The Offer. An offer isnothing more than a promise, conditioned either upon performance of an act by the
offer or upon areturn promise by the offer, to perform thisact. In order for the offer to be valid, the expression must
be intended as an offer, it must be complete in all its essential terms, it must be communicated (in the manner
intended) to the offeree and it must be clear and without ambiguities. If after the contract is formed, it isfound to be
imprecise or ambiguous in some minor detail so that reasonable persons could differ as to its meaning, the "Rule of
Ambiguities’ comes into play and the contract shall be reformed at the expense of the party who drafted the

contract.

2.4.9.2 The Acceptance. Acceptance isan expression of consent to the proposed contract. In order for the
acceptance to be effective, i.e., to create avalid contract, it must be:

a

b.

Clear and unequivocal.
Timely (i.e., it must occur before the offer isrevoked).
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C. In the same terms as the offer (to avoid the problem of counteroffers). If the acceptance conditions
change or alter any of theterms of the offer, a counteroffer results. Once a counteroffer is made, the
original offer isterminated, and the offer then has the power of accepting or rgecting the counteroffer.
Asit relates to Government contracts, the acceptance becomes effective on dispatch to the offer aslong
asit is properly addressed.

2.4.9.3 Consideration. Consideration isthe price bargained for, and paid, for apromise. It may consist of an act, a
forbearance of an act or areturn promise. To be valid, consideration must be legally sufficient, that is, the
consideration must have value in the eyes of the law. The courts shall not check into the adequacy or fairness of the
consideration.

2.4.9.4 The L ega and Possible Objective. The purpose of a contract (what it isthe offer or istrying to accomplish)
must be alegal and possible objective. If the objectiveisillegal, the contract is unenforceable. Likewise,
impossibility can excuse performance under the contract.

2.4.9.5 Competent Parties. Both parties to a contract must have legal capacity to enter into the contract. In the
Government, this must be a duly authorized and properly warranted Contracting Officer who hasthe legal authority
to obligate the Government, using authorized funds to comply with the agreed upon terms and conditions of the
contract. Private companies are required to designate in writing the names of the individua s who are authorized to
represent the contractor in contract matters and to obligate the company in writing to a promise to meet the agreed
upon terms and conditions of the contract.

2.5 OVERVIEW OF CONTRACTING PROCEDURES. Thetwo methods the Government uses to enter into its
contracts are seal ed bidding and negotiation.

2.5.1 Sealed Bidding. Sealed bidding, described in reference (j), was established by statute as the preferred
procurement method. Sealed bidding relies wholly upon competition to obtain fair and reasonable prices for
services and materials.

2.5.1.1 The Purposes of Sealed Bidding. Thetwo main purposes of sealed bidding is: to realize the price and other
benefits derived from full, free competition and to give all interested and qualified sources an equa opportunity to
compete for the contract. The Comptroller Genera states the following: "The courts and accounting offices of the
Government have frequently and consistently held that Section 3709, Revised Statutes, was designed to give all
persons equal right to compete for Government business, to secure for the Government the benefits which flow from
competition, to prevent unjust favoritism by representatives of the Government in making purchases for public
account, and to prevent collusion and fraud in procuring supplies or letting contracts.”

2.5.1.2 Success of Sealed Bidding. Achieving these goals depends entirely upon the existence of real competition
among bidders and upon the integrity of the system throughout its operation. Each bidder must be put on an equal
basis and given the same opportunity to devel op and submit the best bid initially. Sealed bidding procedures are
prescribed in detail in reference (j) and cannot be deviated from. Regardless of the strict conformity to procedure,
the use of sealed bidding is not intended to prohibit flexibility nor eliminate good judgment.

2.5.1.3 Responsihilities of the Planning and Procuring Activities.

2.5.1.3.1 Requiring/Planning Activity. Theactivity that plans or requires the goods or services to be procured must

preparetheinitial request for technical support that clearly identifies the specifics of the requirement. In addition, it

must provide all applicable specifications, plans or drawings. If nothing better is available, the activity shall provide
a purchase description that adequately specifies to the warranted buying or procuring office all the essential features
of theitem or service to be procured.

2.5.1.3.2 The Procuring Activity.
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The PCO isresponsible for ensuring the specificationsin the offer are sufficiently descriptive to provide
for maximum competition. This solicitation packageisissued viaan IFB. Contract law providesthat,
"If the specifications are not sufficiently descriptive so asto provide for full and open competition, then
the offer isinvalid and no award may be made."

The PCO is charged with the responsibility to challenge any delivery or performance schedul e that
appearsunredlistic. Thetime of delivery or performanceisan essential e ement for inclusonin a
contract and must be clearly set forth in the IFB. Delivery and performance schedules that are
unreasonably tight or difficult to attain are unfavorable to full competition, inconsistent with small
business policies and may result in higher contract prices. All personnel must be alert to question any
requirement that does not make sense or appears to invol ve unnecessary or excessive costs for any
reason.

The PCO determines whether the purchase is susceptible to sealed bidding. A purchaseis susceptible to
sealed bidding if al four of the following conditions are present.

(2) Time permits the solicitation, submission and eval uation of sealed bids.

(2 The award shall be made on the basis of price and other price-rdlated factors.

(3) It is not necessary to conduct discussions with the responding offerors about their bids.
4 Thereis areasonable expectation of recelving more than one sealed bid.

The PCO ensures that the information is transferred from the purchase description to the schedule of an
IFB that shall be issued in such terms that the requirements are compl etely defined; determines that the
termsincluded in the schedule of the IFB fully and completely describe the needs of the Government
without ambiguity; determines that the offer is responsive; determines that the company that submits
the offer isaresponsible entity; determines which bid actually offers the Government the lowest price;
and asthe legally authorized agent of the Government, awards a contract to the contractor who fulfills
all of the essential provisions of the IFB and whose price isfound to be fair and reasonable.

2.5.1.4 Invitation for Bid Summary.

a

Even this brief outline of sealed bidding procedures shows that it is a substantial and complex process
involving considerable administrative expense. All these steps must be taken in every purchase
accomplished by sealed bidding. Although this discussion has necessarily been quite general, each step
of the process can be broken down into amyriad of further considerations and problems. An intricate
system attempts to secure the best result for the Government by the use of widespread competition.
Great emphasis must be placed on maintaining the integrity of the system to the end that the prospective
bidders must know the rules in advance and must be ensured of fair and equal treatment.

These procurement rules have been established by the Comptroller General to protect the interests of
both the bidder and the Government. Frequently, project officers and operationa personnel view the
process as too restrictive and would like to circumvent some of theserules. The problem isnot one of
changing therules, but rather of ensuring the use of this method of procurement is appropriate for the
given circumstances.

2.5.2 Contracting by Negotiation. Congress has recognized sealed bidding cannot satisfy all procurement
requirements and has authorized procurement by means of negotiation in accordance with reference (k). A contract
awarded by means other than sealed bid isanegotiated contract. Negotiation has an inherent flexibility that is
almost completely absent from sealed bidding. Negotiated contracts can be made with or without competition, and
contractors that submit an offer may or may not be aware of the presence or absence of competition when
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establishing their prices. The flexibility of the negotiation provides the means of achieving a fair and reasonable
pricing basis without reliance upon competitive pressure alone. Negotiated contracts are solicited through Requests
for Proposals.

2.5.3 Basic Acquisition Process. Appendix B provides a simplified diagram of the major steps frequently required
in the acquisition process.

2.5.4 Clearance. The purpose of a business clearance isto demonstrate that the proposed acquisition conformsto
good business practice, law or regulation and to justify by written evidence that the cost and price established are
fair and reasonable. In addition, a business clearance serves as the historical record of the business cost and pricing
aspects of an acquisition and contains all required approvals by higher authority.

2.6 WRITING CONTRACTS.

2.6.1 Uniform Contract Format. With the implementation of the FAR, all Federa Government contracts have a
Uniform Contract Format asto section headingsused. Thiscontract format consists of listed parts and sections that
are found in reference (j) for sealed bids and reference (k) for negotiated procurements.

2.6.2 Standard Procurement System. DoD has mandated the Standard Procurement System shall be the standard
used by all services and individualsinvolved in the preparation of a contract. The Standard Procurement System is
an automated contract writing system that standardizes procurement processes across the DoD within the
Acquisition Domain. Standard Procurement System capabilities are:

a Provide an enterprise-wide automated contract writing system for the DoD from receipt of requirements
to contract closeout.

b. Used in amobile, forward-deployed version (Battle Ready Contingency Contracting System) in support
of contingency missions worldwide.

2.6.3 Procurement Deficiencies. Among the items which obscure the intent of a contract are:

a Inadequate item descriptions, inaccurate, illogical and confusing specifications and incompl ete and
sometimes ambiguous requirements.

b. Unclear pricing aspects.

C. Special clauses with ambiguous or incomplete terms.

d. Related clauses and requirementsin several different sections of the contract.

e Inconsistent treatment of general provisions with regard to their preprinted forms and the applicability

of clauses incorporated by reference.

2.7 CONTRACTING OFFICER AUTHORITY AND RESPONSIBILITIES.

a The Federal Government conducts activities through employees with varying degrees of authority and
responsibility. For contract adminigtration purposes, this work isaccomplished through Contracting
Officers assisted by the Project Manager.

b. It is difficult to determine the exact authority of Government empl oyees when they and contractor
personnel arein frequent contact. This difficulty is compounded by the fact that the rules that govern
the extent of Government employee's authority are complicated and scattered throughout various
statutes, regulations, instructions and legal principles. Problems frequently arise regarding which
empl oyees have the authority to bind the Government and what limitations, if any, have been placed on
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the employee's authority. The most common problems involve situations where the Government
refuses payment of claims because the contractor dealt with an unauthorized agent, or where the
Government seeks to revoke or countermand action taken by its employees or agents.

2.7.1 Authorized Officials.

a Persons who have met the prerequisites and formal training requirements mandated by the Defense
Acquisition Workforce Improvement Act and who possess the actua authority to contractually bind the
Government are generally referred to as " Contracting Officers’.

(1) "Contracting Officer" is defined as a person with the authority to enter into, administer and/or
terminate contracts and make related determinations and findings. The term includes certain
authorized representatives of the Contracting Officer acting within the limits of their authority
as delegated by the Contracting Officer.

2 "Administrative Contracting Officer (ACO)" refers to a Contracting Officer who is
adminigtering contracts.

(3) "Termination Contracting Officer" refers to a Contracting Officer who is settling terminated
contracts. A single Contracting Officer may be responsible for dutiesin any or al of these
aress.

b. Reference (1) requires that Contracting Officers below the level of a HCA shall be nominated, selected

and appointed by use of a Certificate of Appointment. Such appointment must state any limitation on
the scope of authority to be exercised, other than limitations contained in applicable laws or regulations.
Agencies sometimes impose limitations on the authority of their Contracting Officers by prescribing
procedures that must be followed in order for the Contracting Officer's action to be binding on the
Government.

2.7.2 Typical Contracting Officer's Representative Responsibilities. Personnel performing other functions (e.g.,
auditors, lawyers, engineers, shipbuilding specialist/production controllers and other technical personnel) are
frequently designated as Contracting Officer's Representatives (COR). These personnel assist Contracting Officers
by providing advice and frequently deal directly with contractors, but normally are not vested with contracting
authority. CORs must have met training requirements and sd ection criteria established by higher authority in
accordance with reference (m) and have a letter of appointment from the Chief of the Contracting Office entered
into the contract files. Individuals authorized to be a COR have a much narrower scope of authority than the person
specifically designated as a Contracting Officer. Procurement regulations usually contain express limitations on the
delegation of authority to CORs. A common limitation isthat CORs are not authorized to sign formal contract
documents on behalf of the designated Contracting Officer. Further, CORs are not authorized to make any
contractual commitments or otherwise obligate the Government, or authorize any changes that affect the contract's
price, terms or conditions.

2.7.3 Typical Contracting Officer's Representative Duties. CORs are responsble for the technical aspects of the
contract. Thismay include reviewing (and frequently preparing) the contract work statement, delivery requirements
and specifications, clarifying technical requirements, preparing independent estimates, providing technical liaison
with the contractor and monitoring contractor performance. 1n performing these functions, a COR must:

a Ensure that the contract does not become a personal service contract.
b. Ensure that constructive changes are avoided.

C. Control, formalize and issue technical direction.

d. Ensure necessary file documentation.
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Monitor contractor performance regarding cost, quality and delivery.
Communicate with the Contracting Officer.

Ensure that the work being required is within the scope of the Statement of Work for the terms and
conditions of the contract.

Certify contractor's invoices.
Provide reports associated with the task order.
Maintain the Significant Eventslog.

Provide a past performance information survey at completion of contract eval uation.

2.7.3.1 Actua Authority Required.

a

One of the concerns regarding CORs is that contractors may not understand the process necessary to
create an "authorized representative’. 1t isthe ACO'sresponsibility to clearly articul ate the authority of
individual s participating in the Contract Administration Process. NAV SEA requires that proper
training be completed prior to formally designating employees as CORs. There are other Government
representatives who interface directly with contractorsin the normal course of their duties but who are
not designated as having any formal status (e.g., where technical evaluation, testing, quality control,
inspections, etc., are performed by individuals other than those specifically designated as CORS).

Government personnel must avoid all actsthat could lead the contractor to conclude that a " constructive
change" has been given even though the individual hasno contractual authority to do so. The ACO
must clearly state to the contractors representatives that no Government personnel and specifically the
COR, personnd in the Waterfront Operations Department and Ship's Force are authorized in any form
to supervise the Contractor's personnel in the performance of the terms and conditions of the contract.
Thisaction is essential because in certain cases of contractor claims the courts and boards tend to | ook
more at the actual functionsthat such personnd perform than at their formal status. When they are
given contract-related functions as part of their official duties, they may well be treated by the courts as
authorized representatives with "implied authority” even though they are not authorized to act in a
formal capacity to obligate the Government in accordance with their action.

Recognizing the importance of effective Government control over the conduct of its agent, the boards
and courts have frequently stated therule that the Government is not bound by the unauthorized acts of
its agents even though they are acting with "apparent authority"”.

It isimportant to recognize that the actual authority rule does not apply to contractors (i.e., contractors
are governed by the usual rules of apparent authority). This meansthat a contractor shall normally be
bound by acts of its employees with apparent authority, even though these employees may lack actual
authority.

2.7.4 Implied Authority. While "apparent authority” shall not be sufficient to hold the Government bound by the
acts of its agents, the boards and courts have frequently granted contractorsrelief on the basis of "implied authority"
when such authority is considered to be an integral part of the duties assigned to a Government employee. Most of
the litigated cases involving implied authority arise where Government technical personnel, lacking authority to
order changes, issue interpretations or give instructions which induce the contractor to perform work beyond actua
contract requirements. In such cases, the boards and courts frequently hold the Government to a " constructive
change' when it is found that the Government has acted to change the contract without actually going through the
"Changes' clause formalities.
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2.7.5 Contractualy Related Functions. Successful contract performance depends heavily on the Contracting Officer
and COR relationship. Thisrelationship should be a harmonious and close partnership, where the expertise of each
is best utilized, consistent with their inherent responsibilities. The authority, responsibility and duties of the COR
shall be clearly defined by the Contracting Officer, understood by the COR and discussed in detail with the
contractor. The duties of assigned COR areto be included in the contract where feasible but as a minimum areto be
reduced to writing by the Contracting Officer, with the original provided to the COR and a copy to the contractor
and contract files. Since the COR functions not just as an official representative of the Government but also asthe
"eyes and ears' of the Contracting Officer he/sheisrequired to interface directly with the Contracting Officer.

2.8 CONTRACT ADMINISTRATION.

2.8.1 Regional Maintenance Centers. RMCs are responsible for performing contract administration functions listed
in references (n), (0) and (p). Thisresponshility extendsto all Federal contracts awarded to contractors for whom
the RMC isthe designated Contract Adminigtration Services (CAS) Activity, as designated in the Federal Directory
of CAS Components.

2.8.2 Assignment of Contract Administration. An RMC performing CASs under a plant cognizance assignment
may require performance of quality assurance, source inspection, etc., at a subcontractor's plant which isunder the
cognizance of another Federal CAS component. In such acase, the RMC isto request the responsible CAS
component to perform the CAS as prescribed within reference (n).

2.8.3 Contract Manager Representatives. RMC's point of contact for general contract mattersisthe Fleet Support
Contracts Division (NAV SEA 024) of NAVSEA Contracts Directorate (NAVSEA 02). Other Divisions of
NAVSEA 02 are also available to provide assistance. They generally deal with specific programs such as NAV SEA
022 (Shipbuilding Contracts Division), NAVSEA 025 (Surface Systems Contracts Division) and NAV SEA 026
(Undersea Systems Contract Division), etc.

2.8.4 Correspondence and Visits. Refer to reference (n) for contract administration correspondence, pertinent
correspondence conducted between the Contract Administration Office (CAO) and the contractor and visitsto
contractor's facilities.

2.8.5 Contracting Officer Warrants. NAV SEA (SEA 02) issues all Contracting Officer warrantsto RMC
Contracting Officers, including Corporate ACO warrants and leasing warrants, in accordance with the provisions of
reference (1).

2.8.6 Involvement. Involvement, previoudy called engagement, is defined as aggressive contract administration
based on an in-depth knowledge of the contractor's operations, especially any weaknesses in areas such as policies,
procedures and performance. Reference (q) incorporates new laws and policies, improving in the area of teamwork,
with the goal of creating an acquisition system that capitalizes on the strengths of each and every participant. To
implement involvement for ship repair work, RMCs shall take the actions described in this section when
appropriate. The complexity and duration of the work shall significantly influence the extent to which these
functions should be performed.

2.8.7 Special Requirementsin Schedules. When the work effort is extensive or availability dates short and the work
complex, PCOs may requirein the solicitation that the prospective contractor submit data on the proposed manning
of the ship work, by trades, and the subcontractors to be used during the contract. The docking date and date(s) for
accomplishing certain test(s) may be included in the specifications, if considered necessary because of significant
known or suspected work. Contract completion dates have been missed due to inadequate scheduling of tests that
did not permit time to correct deficiencies or because planning for the test schedule was inadequate.

2.8.8 Communications with Heet Representatives. RMCs should provide the Type Commanders any estimated
impact on availability completion dates due to approval of new work items. Such approvals should be received
early in the availability to minimize cost and impact to the schedule. Periodic meetings of RMC personnel with the
ship's Commanding Officer and department heads shall be held in accordance with Volumell, Part I, Chapters 3 and
4 of thismanual. The ship isthe customer and the Commanding Officer often knows when work isnot progressing
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properly or the quality of work isunsatisfactory. During these meetings, the Availability Project Manager shall brief
Ship's Force on the status of all work-by-work items and on corrective measures being taken by the contractor to
advance the work or redo unsatisfactory work.

2.8.9 Communications and Familiarity with Contractors.

a Essentia information is generally provided by the contractor while briefing RMC personnel on work
status and problem areas. During scheduled progress meetings, the RMC should obtain or generate a
list of Government actions or inactions that the contractor claims are delaying the work (e.g., delaysin
receipt of Government Furnished Material or in Government authorization to proceed with new or
changed work). To the extent the contractor identifies any Government action or inaction which he
claimsis delaying work, the RMC representative shall advise the contractor to comply with the
contract's notification of change requirements, advise the ACO and document the significant event.

b. Appropriate RMC personnel, especially the senior designated RMC representative at the work site, shall
become familiar with the contractor's Work Breakdown Structure generally used for both cost control
and scheduling. The designated RM C representative should know how the contractor uses the system
and what reports the system generates. Many shipyards prepare a percent for completion report and
generate areport of Work Breakdown Structure items that have missed the completion date. Accessto
such reports should provide the RMC with the data needed to require timely corrective action by the
contractor to meet the job order completion date. Information on work status, which the RMC is
generally required to maintain for progressing purposes, is also provided through use of the bar charts.
A missed milestone for a controlling work item should alert the RMC that corrective action might be
needed.

2.8.10 Government Furnished Property. RMCs are primarily concerned with two types of Government Furnished
Property (GFP): Government Furnished Material, which includes all types of tangible items (e.g., equipment, repair
parts, consumables, etc.), and Government Furnished Information (GFI), which includestangible and el ectronic
forms of Government data, such items as plans, blueprints, test memos and technical manuals. GFP isaddressed in
detail in Chapters 7 and 10 of this volume.

2.8.11 Use of Change Orders and Avoiding Congructive Change Orders. RMCs shall establish proceduresto
minimize the need for change orders, particularly in the case of FFP contracts. RMCs should always avoid creating
congtructive change orders. A constructive change order isan informal changeto the contract resulting from
Government actions or inactions that require the contractor to perform work beyond that which isrequired by the
contract. These constructive changes can result in unauthorized commitment of Government funds, claims or
litigation against the Government. RMCs shall provide guidance to Ship's Force and other Government personnd to
preclude intentional or unintentional creation of a constructive change order.

2.8.12 Avoidance of Delays. RMCs shall establish procedures to require the designated Availability Project
Manager to provide timely information to the responsible project officer. When the RMC representative at the work
Site judges that work progress is unsatisfactory, that test schedules areimproper because they do not permit
sufficient time to correct deficiencies, that open-and-inspect items are not being accomplished promptly, that the
contractor is manning the job improperly, or that the procurement and receipt of contractor-procured material is
delayed, the RMC representative should advise the contractor and document the significant event. Pertinent data
should be communicated to the contractor and confirmed in writing through the Contracting Officer. If the
contractor insiststhat progress, performance and scheduling are in order, the Availability Project Manager should
consult the ACO for appropriate contractual action. If it appearsthat contract performance may be slowed because
of delay in a Government approval required by the work item or because of delay in issuing arequired changeto the
job order or other omission by the Government, the RMC representative at the work site should request that the
cognizant RMC department either expedite therequired approval for the change or correct the omission.

2.8.13 Improper or Unsatisfactory Work. When work performance is determined to be improper or unsatisfactory,
the contractor shall be so advised. Before advising the contractor, the RMC representative at the work site shall
review the work item to ensure that no defect in the specifications contributed to or caused the deficiency. The
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RMC shall not include improper or unsatisfactory work in the base for computing progress payments. When a
contractor disagrees with an RMC determination that corrective action is necessary, the RMC representative at the
worksite shall try to resolve the issue with the contractor to mutual satisfaction. If thisis unsuccessful, the RMC
representative shall consult with the ACO. The ACO shall review the RMC/contractor disagreement and direct the
contractor to take appropriate corrective action, asrequired. See Chapter 11 of this volume for additional
information concerning corrective action documentation.

2.8.14 Records. Throughout contract performance, the RMC representative at the work site shall maintain written
records of deficienciesin work progress and accomplishment. Theserecords shall be used for such purposes as the
determination of liquidated damages and evaluation of claims. The records shall also serve as the factual account
for briefing higher authority if required. Written records must reflect on the deficiencies and the seps the RMC has
taken to obtain corrective action including all actions the contractor takes. These records serve as input to
significant events files. The use of the records for responsibility determinationsis of particular importance.
Government policy requires contracts be awarded to respongble contractors (i.e., contractors which can perform if
awarded the contract). The RMC shall maintain sufficient written records of past contractor performance to permit
an informed determination of responsibility or non-responsibility to ensure an adverse determination of
responsibility isnot overturned by higher authority or the Small Business Administration. Theserecords shall be
used to evaluate a contractor's proposal where past performance is an evaluation factor.

2.9 SOCIOECONOMIC PROGRAMS. The Small Business, Veteran-Owned Small Business, Service-Disabled
Veteran-Owned Small Business, Historically Underutilized Business Zone Small Business, Small Disadvantaged
Business and Women-Owned Small Business programs are founded in law and cover both prime contracting and
subcontracting, for which annua goals are assigned to NAVSEA by the Office of the Secretary of the Navy.
Command goals are based upon the share or percentage of total obligated dollars. AsHCA for RMC contracting,
the Commander, NAV SEA, is responsible for achievement of program goals and i mplementation.

2.9.1 Deputy for Small Business. Commanding Officers shall appoint a full-time or part-time Deputy for Small
Business, who shall report directly to the appointing official on Small Business Program matters. The appointment
should reference the pertinent responghilities in references (r) and (s). The appointment shall be in accordance with
reference (). Individuals appointed shall possess business acumen, knowledge of contracting policies and
procedures, and the training and background essential to accomplish the objectives of the Small Business Program.

2.9.2 Subcontracting Program Administration. Reference (r), sections 705-2 and 705-4, contain the responsibilities
of the Contracting Officer. These responsihilities include determining the need for a subcontracting plan and
reviewing the subcontracting plan. Reference (r), section 706(a)(i) contains the responsibilities of the ACO. These
responsibilities include reviewing, evaluating, and approving master subcontracting plans.

2.10 PROCESSING CONTRACTUAL ACTIONS.

2.10.1 Policies. This section discusses policy concerning the processing of the more common contractual actions.

2.10.1.1 Forward Price Rate Agreement. A Forward Price Rate Agreement (FPRA) is awritten agreement
negotiated between a contractor and the Government to make certain rates available during a specified period for
contractual actions. Such rates represent reasonabl e projections of specific costs that are not easily estimated for,
identified with or generated by a specific contract, contract end item or task. These projections may include rates for
labor, indirect costs, material obsolescence and usage, spare parts provisioning and material handling. Negotiation
of FPRAs may be requested by the Contracting Officer, the contractor or initiated by the ACO. In determining the
need for an FPRA, the ACO should eval uate whether the benefits from the agreement are worth the effort of
establishing and monitoring it. FPRAS should only be negotiated with contractors having a significant volume of
Government contract proposals. Theresponsible RMC shall determine whether to establish an FPRA. Indirect
costs commonly defined as overhead are defined and described in reference (u) including trestment and application
of indirect costs to contracts.

VII-2-16



COMUSFLTFORCOMINST 4790.3 REV B CH-4

2.10.1.2 Pricing of Deleted Work. Deletions should be based on the reasonable value of the change at the time the
work would have been performed. The deletion values should not be based on itemized estimates provided by the
contractor at the time of contract award. The deletion value should include all costs reasonably associated with the
deleted work, including profit.

2.10.1.3 Awarding Job Orders. The Government uses the sealed bidding and negotiation methods of contracting in
awarding contracts, including job orders. These methods of contracting are covered in detail in references (j) and

(K).

2.10.1.4 Objective of Procurement Process and Contract Pricing. The objective of the procurement processisto
acquire supplies and services of the desired quality in atimely manner at "fair and reasonabl€” prices. The objective
of contract pricing isto establish and administer an arrangement that poses a fair and reasonable price for delivery of
aproduct or service.

2.10.1.5 Pricing Responsihility. The Contracting Officer isresponsible for exercising proper judgment and is solely
responsible for the final pricing decision. Although the Contracting Officer isresponsible for thefinal pricing
decision, the Contracting Officer isnot expected to perform all functions leading to the contractual document's
execution. Although the recommendations and counsel of contributing specialists, including auditors, are advisory
only, the Contracting Officer should include commentsin the price negotiation memorandum when significant
auditor or other specialists recommendations are not adopted.

2.10.1.6 Adjudications on the Basis of Estimates. NAV SEA policy requires changes to be adjudicated on the basis
of estimates. Adjudications shall not be deliberately delayed to allow the determination of actual incurred costs
from which to adjudicate.

2.11 PROPOSAL ANALYSIS.

2.11.1 Cost Analysis. The purpose of proposal analysisisto ensure that the final agreed-to priceisfair and
reasonable. Proposals are evaluated using price analysis or cost analysis. Price analysis, which evaluates the bottom
line pricing, isthe preferred method when the action is below the cost or pricing data threshold ($700,000) and when
information isavailable on which to base price analysis. Cost analysis, which evaluates each cost element of a
proposal, is used when proposal's exceed $700,000, when no basis for price analysis exists or when deemed
appropriate by the Contracting Officer. Exercising soleresponsihility for the final pricing decision, the Contracting
Officer shall coordinate ateam of expertsin such fields aslogistics, finance, law and contract audit, quality control,
engineering, technical and pricing to provide assistance and advice in proposal analysis, including participation in
negotiations with the contractor.

2.11.2 Field Pricing Support. Field pricing support is areview and evaluation of the contractor's or subcontractor's
proposal by any or all field pricing support personnel. When cost or pricing data are required, contracting offices
shall request afield pricing report (which may include an audit review by the cognizant contract audit agency)
before negotiating any contract or modification.

2.11.3 Cost Realism Analysis. Even when adequate price competition exists, cost realism analysis may be
appropriate, especially for cost-reimbursement contracts, and to ensure areasonable expectation that proposed costs
are consistent with the technical proposal. Cost realism analysis should al so be used when the solicitation contains
new requirements that may not be fully understood by competing contractors, when there are quality concerns, or
when past experience has indicated that contractors have proposed costs which have resulted in quality or service
shortfalls.

2.11.4 Subcontract Pricing Consderations. The Contracting Officer isresponsible for the determination of price
reasonableness for the prime contract. To make this determination, an analysisisrequired of all relevant facts and
data, including required subcontractor cost or pricing data, results of the prime or higher tier subcontractor's analyses
of subcontractor proposals, the field pricing support, if any, and historical pricing data. Even if a contractor or
higher tier subcontractor has an approved purchasing system or performs an analysis of subcontractor cost or pricing
data, the Contracting Officer or field pricing support team till has the responsibility of analyzing the prime
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contractor's submission, including the subcontractor cost or pricing data. The prime contractor or higher tier
subcontractor isresponsible, however, for conducting appropriate price and cost analysis before awarding a
subcontract.

2.11.5 Reguestsfor Procurement Requiring Information on Purchased Materials. Purchased materials are raw
materials, purchased parts, components or end itemsto be delivered under a contract which are not fabricated or
produced by the contractor. Timely submission of information isrequired by negotiators or other contracting
personnel who can properly evaluate the purchased materials portion of price quotations. Thisinformation is
necessary particularly when competition is lacking or isinadequate to control the pricesinitially proposed. The
prime categories requiring treatment are new contracts where a sole source or competition islimited, re-pricing of
re-determinable and incentive contracts and equitabl e adjustments under the Changes clause (and other clauses
having similar provisions for such adjustments).

2.11.6 Price Analysis. Price analysisis the process of examining and eval uating a proposed price without
evaluating its separate cost eements and proposed profit. Priceis cost plusany fee or profit applicable to the
contract type. The Contracting Officer isresponsible for selecting and using whatever price anaysis techniques
shall ensure afair and reasonable price. Price analysis shall generally be used in lieu of cost analysis, regardless of
the dollar amount for contracts, where the conditions of reference (k) are met (e.g., prices are based on adequate
price competition).

2.11.7 Use of Independent Estimates. Independent estimates are preferred for pricing sole source contracts and
contract modifications less than the cost and pricing data threshold of $700,000. An independent estimate formsthe
basisfor pricing. Such estimates should be made without reference to the supporting or back-up cost or pricing data
the contractor has, nor shall such data be requested when price analysis is to be employed. When cost or pricing
datais submitted or identified, a cost anaysis shall be performed on the data.

2.12 WORK SCOPE.

2.12.1 Reaching Work Scope Understandings. It is unusual for an RMC to have to reach awork scope
understanding with the contractor for a contract itself. Such understandings are usually reached in pre-
bid/negotiation conferences or other discussions. Therefore, work scope understandings are addressed in the context
of contract changes. Before a contractor can prepare an estimate of the cost of a change, it first must determine the
work scope of the change. There should be an understanding between the contractor and the negotiating team on the
work scope before the changeis adjudicated. If there isno common basis of understanding the requirements of the
change, there cannot be a common basis for adjudication. Reaching an early understanding of work scope prevents
later conflicts and permits the negotiating team to limit the evaluation of the contractor's proposal to the estimated
cost of performance. For un-priced modifications, a work scope understanding should be reached with the
contractor before issuing the un-priced modifications. Work scope understandings shall be reached before
completion of the technical analysis. These understandings may be accomplished by any reasonable means
including work scope conferences. The difficulty in reaching work scope understandings and the need and timing
for holding work scope conferencesis directly related to the clarity and accuracy of the applicable specifications.
When the specifications are clear and accurate, awork scope conference may not be needed, especially if the
contractor's proposal raises no serious technical questions.

a A work scope conference shall be required if the specifications are not clear and accurate or if the
contractor's proposal raises serious technical questions. If the specifications are not clear, the
conference should be held before proposal submission. If the specifications raise serious technical
guestions, the conference should be held after receipt of the proposal. When there are serious
disagreements about the work scope, awork scope conference should be held, preferably before
receiving the proposal. The ACO shall establish local procedures for reaching work scope
understandings with the contractor including the use of work scope conferences.
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b. When awork scope understanding is reached before proposal submission, the proposal for pricing the
change isto be submitted in accordance with the understanding. The contractor's proposal shall be
submitted based on the work scope understanding reached. The technical anayst reviewing the work
scope description prepared by the contractor or attending the work scope conference should conduct, if
possibl e, the technical evaluation of the proposal when it isreceived.

2.12.2 Work Scope Conferences. The extent of participation by the Government and contractor representatives at
work scope conferences shall be determined based on type and complexity of work, issues for resolution and gross
dollar value. Participants should be limited to necessary personnel. A work scope understanding reached by a
meeting between only the technical analyst and contractor's counterpart is generally better for the participants. The
negotiator, legal counsal, ACO, auditor, engineers and other specialists should also be included when thereisa
legitimate need for them.

2.12.3 Work Scope Data. Work scopings shall include, but not be limited to, the following data:

a Description of the work required by the contract before the change, work that is deleted by the change
and work deleted by the change that already has been completed. The descriptionistoincludealist of
components, equipment and other identifiable property.

b. The status of manufacture, procurement or installation of such property isto be indicated. Personnel
shall furnish separate descriptions for design work and production work. Raw materials, purchase parts,
components and other identifiable hardware that the change makes expendable, and which the
contractor shall or shall not retain, are to be listed for later disposition.

2.13 TECHNICAL ANALYSIS REPORTS.

2.13.1 General. A Technical Anaysis Report (TAR) shall be prepared in accordance with Volume VI, Chapter 31
of thismanual. The TAR shall contain a satement of the extent to which the analyst recognized that any cost or
pricing data submitted or made available by the contractor was inaccurate, non-current or incompl ete.

a When the statement advises that there was defective data, the analyst shall clearly delineate how the
evaluation was conducted and the effect of deficient data on man-hours or materia dollarsin the
proposal and the analysis.

b. The TAR shall clearly delineate the data not relied on during the evaluation.
C. The TAR shall reflect the technical analyst's professional judgment of the reasonabl eness of the man-

hours and material estimatesin the contractor's proposal, the data accompanying the proposal and the
back-up data used by the contractor in preparing the proposal when atechnicd cost analysisis
performed.

d. The TAR shall specifically address material which has been made excess or obsolete by a change and
whether the Government has been given a credit or was charged for the material. The Government
property administrator must be advised when title to Contractor Acquired Property isto remain in the
Government at the end of the contract.

(1) If the technical analyst concludes the contractor's proposed labor hours and material is
reasonable, the TAR must state the basis for the concluson, e.g., historical data or actual return
cost data. If, in the professional opinion of the technical analyst, the contractor's labor or
material estimate istoo high or too low in any area, the report must indicate the exact area of
the proposal or back-up data in which the differences appear. The report also mugt indicate the
rationale of the technical analyst and the contractor.
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2 The TAR shall reference the local ingtructions and procedures followed in the evaluation
instead of spelling out the stepsin detail. When local instructions and procedures are not
followed, the TAR shall detail the steps taken in the evaluation and therationa e for not
following the local ingructions and procedures. Thetechnical analyst shall signthe TAR,
which shall be approved in accordance with local procedures. When independent estimates are
made, the independent estimate shall serve the purpose of a TAR. Technical analysts should in
particular keep in mind that they should provide the negotiator with data that can be used in
negotiations.

2.13.2 Local Instructions and Procedures.

a RMCs shall establish local instructions and procedures to cover the stepsto take in conducting technical
evaluations of various types of proposals and the preparation of TARS to submit under various
circumgtances. Such ingructions and procedures shall:

(@D} Ensure practices among the technical analysts shall be uniform.
2 Ensure only essential steps and information shall be included.

3 Require formats for preparation of the TAR be standardized and ssmplified to the maximum
extent possible.

b. Local ingructions and procedures shall stressthat for small gross value proposals and changes which
are not complex the procedural steps are to be followed with the expenditure of minimum effort and the
use of spot-check techniques, where appropriate. Procedures shall provide for notification of the
Government property administrator when material has been made excess or obsol ete by a change and
the Government is charged for the materid.

2.14 AUDIT EVALUATION OF CHANGE PROPOSALS AND SUBMISSION OF ADVISORY AUDIT
REPORTS.

2.14.1 Audit Evaluation. Thissection is closaly related to field pricing support described in paragraph 2.11.2 of this
chapter. The key differenceisthat where field-pricing support envisionsinvolving two or more Contracting
Officersfor a contractual action, audit evaluation envisions only one Contracting Officer (i.e., the ACO at the RMC
responsible for the contractual action). Field pricing support primarily addresses the award of contracts and major
modifications, while audit evaluation primarily addresses the more routine contractual modifications processed by
RMCs.

2.14.2 Contractual Audit Reports. RMCs are not precluded from requesting audits regarding contractual
modifications for less than the dollar thresholds of those pertaining to certified cost or pricing data where deemed
necessary by the Contracting Officer. The audit evaluation to be performed by the auditor shall be in accordance
with the directives under which the auditor operates, the procedural arrangements made between the ACO and the
head of the audit office, the contents of the TAR and the special consderationsidentified in the request for audit
evaluation and submission of the Advisory Audit Report (AAR).

2.14.3 Advisory Audit Reports. On completion of the audit eval uation, the auditor shall preparethe AAR in
accordance with the directives under which the auditor operates and the procedural arrangements made with the
ACO and submit the report to the negotiator. The AAR shall incorporate the finding of the TAR, when provided,
and address any additional itemsrequested by the ACO or ACO representative. The ACO or ACO representative
may request that a discussion of the audit findings be held prior to the release of the formal audit report.

2.15 CONTRACT MODIFICATIONS.

2.15.1 Introduction. This section covers the more pertinent regulatory requirements regarding contract
modifications contained in the FAR, DFARS and NMCARS.
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2.15.2 Redtrictions. Reference (1) contains extensive coverage of the various types of contract modifications. The
requirements apply to both new construction and repair and overhaul contracts, where appropriate, unless otherwise

indicated.

a

Only Contracting Officers acting within the scope of their authority are empowered to execute contract
modifications on behalf of the Government. Other Government personnel shall not:

(1) Execute contract modifications.

2 Act in such amanner asto cause the contractor to believe that they have authority to bind the
Government.

(©)] Direct or encourage the contractor to perform work that should be the subject of a contract
modification.

Contract modifications, including changes that could be issued unilaterally, shall be priced before their
execution if this can be done without adversely affecting theinterest of the Government. 1f a significant
cost increase could result from a contract modification and time does not permit negotiation of a price,
at least a maximum price shall be negotiated unless impractical.

2.15.3 Types of Contract Modifications. There are two types of contract modifications: bilateral and unilateral.

a

A bilateral modification (supplemental agreement) is a contract modification that issigned by the
contractor and the Contracting Officer. Bilateral modifications are used to:

(1) Make negotiated equitable adjustments resulting from the issuance of a change order.
2 Definitize letter contracts.
3 Reflect other agreements of the parties modifying the terms of contracts.

A unilateral modification is a contract modification that is signed only by the Contracting Officer.
Unilateral modifications are used to:

1) Make administrative changes.
(2 Issue change orders.

3 Make changes authorized by clauses other than a changes clause (e.g., Property clause,
Options clause, Suspension of Work clause, etc.).

4 | ssue termination notices.

2.15.4 Order of Preference for Contract Modifications. The order of preference for contract modificationsis:

a

b.

C.

d.

Fully adjudicated supplemental agreement.
Maximum/minimum priced supplemental agreement.
Un-priced, time-adjudicated; supplemental agreement, time only.

Change order.

2.15.5 Natification of Contract Changes.
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a When a contractor determines the Government has affected or may affect a changein the contract that
has not been identified as such in writing and signed by the Contracting Officer, it is necessary that the
contractor notify the Government in writing as soon as possible. This shall permit the Government to
evaluate the alleged change and perform the following:
(1) Confirm that it is a change, direct the mode of further performance and plan for its funding.
(2 Countermand the alleged change.
(3 Notify the contractor that no change is considered to have occurred.

b. The clause at reference (v):

(1) Incorporates the policy expressed above.

(2 Requires the contractor to notify the Government promptly of any Government conduct that
the contractor considers a change to the contract.

(3) Specifies the responsibilities of the contractor and the Government with respect to such
notifications.

2.15.6 Funding. The Contracting Officer shall not execute a contract modification that causes or shall cause an
increase in funds without having first obtained a certification of funds availability. The certification shall be based
on the negotiated price, except that modifications executed before agreement on price may be based on the best
available estimate of cost. The exception isfor modifications to contracts that:

a Are conditioned on availability of funds.

b. Contain alimitation of cost or funds clause.
2.15.7 Natification of Substantial Impact on Employment. The Secretary of Defense isrequired to notify the
Secretary of Labor if amodification of amajor defense contract (over $5,000,000) or subcontract (over $500,000)

shall have a substantial impact on employment. This requires the contractor notify the Contracting Officer when a
contract modification shall have a substantial impact on employment.

2.15.8 Ildentification of Foreign Military Sales Contract Modifications. Each Foreign Military Sales (FMYS)
modification must be identified by clearly stamping or otherwise indicating "FMS Requirement” on the face of the
modification. It also must specify within the modification each FMS caseidentifier code by line or sub lineitem
number, e.g., FMS Case Identifier GY-D-DCA.

2.15.9 Change Orders. Government contracts contain a "Changes' clause that permits the Contracting Officer to
make unilateral changes, in designated areas, within the general scope of the contract. These are accomplished by
issuing written change orders on Form SF 30, Amendment of Solicitation/Modification of Contract (SF 30), unless
otherwise provided. The contractor must continue performance of the contract as changed, except that in cost-
reimbursement or incrementally funded contracts the contractor is not obligated to continue performance or to incur
costs beyond the limits established in the "Limitation of Cost or Limitation of Funds’ clause. The Contracting
Officer may issue a change order by e ectronic message under unusual or urgent circumstances, provided that:

a Copies of the message are furnished promptly to the same addressees that received the basic contract.
b. Immediate action is taken to confirm the change by issuance of an SF 30.
C. The message contains similar information to that required by the SF 30 (except that the estimated

changein priceisnot to be indicated), including in the body of the message the statement, "Signed by
(Name), Contracting Officer".
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d. The Contracting Officer manually signsthe origina copy of the message.

2.15.9.1 Authority to Issue Change Orders. Change orders are to be issued by the Contracting Officer except when
authority is delegated to an ACO. This authority has been dd egated by COMNAV SEA to RMC Contracting
Officers.

2.15.9.2 Change Order Accounting Procedures. Contractors accounting systems are seldom designed to separate
the costs of performing changed work. Therefore, before prospective contractors submit offers, the Contracting
Officer should advise the contractors of the possible need to revise their accounting procedures to comply with the
cost segregation requirements of the Change Order Accounting clause in reference (v). The following categories of
direct costs can be made separate and accountable under the terms of the "Change Order Accounting” clause:

a Nonrecurring costs (e.g., engineering costs and costs of obsolete or re-performed work).

b. Costs of added distinct work caused by the change order (e.g., new subcontract work, new prototypes or
new retrofit or back-fit kits).

C. Costs of recurring work (e.g., labor and materia costs).

2.15.10 Change Order Documentation. When changes are not forward-priced, they require two documents: the
change order, and a supplemental agreement reflecting the resulting equitable adjustment in contract terms. If an
equitable adjustment in the contract price or delivery terms or both can be agreed upon in advance, only a
supplementa agreement need be issued. However, administrative changes and changes issued according to a clause
giving the Government a unilateral right to make a change (e.g., an "Option" clause) initially require only one
document. In situations where an un-priced or undefinitized change isissued, the change must generally be
sufficiently definitive so that the contractor is obligated to total performance within a stated period of time for a
maximum not-to-exceed price that the Government can be charged under the change order. Exceeding thispriceis
not an item subject to negotiation with the Government. The maximum not-to-exceed price shall bear areasonable
relationship to the work to be performed. All such un-priced or undefinitized changes are to contain definitization
schedules that provide for definitization by the earlier of two periods. Thefirst isthe end of a 180-day period
beginning on the date of issuance of the change. (This period may be extended, asrequired, but may not exceed the
180-day period beginning on the date the contractor submits a qualifying proposal.) The second isthe date on which
the amount of funds expended under the change order is equal to more than 50 percent of the maximum not-to-
exceed price.

2.15.11 Definitization. Contracting Officers shall negotiate equitable adjustments resulting from change ordersin
the shortest practical time. ACOs negotiating equitabl e adjustments are to obtain the Contracting Officer's
concurrence before adjusting the contract delivery schedule.

2.15.12 Complete and Fina Equitable Adjustments. To avoid controversies that may result from a supplemental
agreement containing an equitable adjustment as the result of a change order, the Contracting Officer shall:

a Ensure that al elements of the equitabl e adjustment have been presented and resolved.
b. Include in the supplemental agreement, arelease similar to the following:
"CONTRACTOR'S STATEMENT OF RELEASE"

"In consideration of the modification(s) agreed to herein as complete equitabl e adjustments for the
contractor's (describe) proposal(s) for adjustment, the contractor
hereby releases the Government from any and all liability under this contract for further equitable
adjustments attributabl e to such facts or circumstances giving riseto the proposal (s) for adjustment

(except for) "
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2.15.13 Consideration as Command Key Indicator. HCAs are to consider the backlog and age of undefinitized
change orders as a command key indicator, placing routine management emphasis on undefinitized change orders.

2.15.14 Forms.

a Except for the options stated in reference (w) section (a)(2), the SF 30, Amendment of
Solicitation/Modification of Contract, shall be used for the following:

(1) Any amendment to a solicitation.
2 Change ordersissued under the "Changes' clause of the contract.

©)] Any other unilatera contract modification issued under a contract clause authorizing such
modification without the consent of the contractor.

4 Administrative changes such as the correction of typographical mistakes, changesin the
paying office and changes in accounting and appropriation data.

(5) Supplemental agreements.
(6) Removals, reinstatement or addition of funds to a contract.

b. The SF 30 may be used for modifications that change the price of contracts for the acquisition of
petroleum as aresult of economic price adjustment, termination notices and purchase order
modifications as specified in reference (w) section (8)(2). If itisanticipated that a change shall result in
a price change, the estimated amount of the price change shall not be shown on copies of the SF 30
furnished to the contractor. The Optional Form 336 (OF 336), Continuation Sheet or a blank sheet of
paper, may be used as a continuation sheet for a contract modification.

2.16 CLAIMSPOLICY.

2.16.1 Definitionsand Approval Levels. A clamisdefinedin reference (x). A written demand or written assertion
by the contractor seeking the payment of money exceeding $100,000 is not a claim under the Contract Disputes Act
(CDA) of 1978 until certified as required by the Act and reference (x). The contractor must request a Contracting
Officer's decision under the CDA of 1978. All claims, regardless of amounts, shall be reported to NAV SEA 024 by
the RMC Contracting Officer. Claimsreceived in the field shall be handled by the RMC. Thisincludesreviewing
the claimsfor sufficient processing, unless the specific circumstances of a claim dictate that NAV SEA Headquarters
shall handlethese matters. NAVSEA 024 shall notify the RMC in such cases. If al data necessary to adequately
support the requested compensation isincluded in the contractor's submission, a contract modification should be
executed so that payment can be made. Any submission from a contractor requesting payment beyond the
obligations covered in the contract, which does not request a Contracting Officer's decision under the Disputes Act
and contains the claim certification (if applicable), is consdered a claim.

2.16.2 Claims Prevention. NAVSEA'spolicy istotry to resolve all contractua issues by mutual agreement at the
Contracting Officer's level without litigation. In appropriate circumstances, the Contracting Officer should consider
the use of informal discussions between parties or individuals who have not participated substantially in the matter
in disputeto aid in objectively resolving the differences. Any issue that remains unresolved between the contractor
and the Navy represents a potentia claim. To minimize the potential for claims, Navy personnel are expected to be
aware of problem areas and to keep adequate records of events, particularly significant events. Matters having
potential problems raised with or by the contractor must be fully documented and brought to the attention of the
responsible Contracting Officer for prompt resolution. Issues leading to claims are often based on assessments
made, opinions expressed or other actions or inactions by Navy personnel that caused the contractor to perform
additional work. Lack of schedule adherence or cost control by the contractor may lead the contractor to seek
recovery of consequent losses through aclaim. Identification of significant actions regarding contractor
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management and performance must be documented, including actions pertaining to manning, facilities, methods and
procedures. Proper analysis of data may lead to the identification and mitigation or avoidance of potentid trouble
areas. Inan effort to prevent claims, the RMC Commanding Officers shall:

a

Ensure the participation of all departmentsin the identification and elimination of potential claimsitems
throughout the procurement process.

Avoid, to the maximum practicable extent, al Government actions or inactions that impede contractor
performance, particularly those that impede efforts to improve productivity. Contractors should be
encouraged to report any such Government conduct.

Monitor contractor performance and ensure that sufficient datais devel oped during contractor
performance to enable prompt and accurate analysis of any claim. Use this same documented data to
identify actual and potential problems and to defend againg claims, overruns and other problems.

Strive to improve the ability to analyze and devel op positions on contractor proposals that include delay
and disruption, particularly those involving an allegation concerning cumulative effects. This
requirement is closely related to the requirements above regarding monitoring of contractor
performance.

Conduct claims avoidance presentations periodically to ensure that CAO personnel areinstructed in
claims avoidance procedures. Emphasis should be placed on increasing the effectiveness of the local
claims avoidance program.

Assess contractor responsibility, through pre-award surveys and records of past performance under
Government contracts, to ensure that award is made only to those companies that are capable of
meeting the contract requirements.

Maintain lines of communication with PCOs to ensure that the lessons learned while administering
current contracts can be used to benefit the Navy when planning and drafting future contract actions.

Promptly review all new contracts assigned for administration and identify all clauses, provisions,
specifications and any other contract requirements that are new to the CAO or have the potentia for
causing aclaimif not properly administered. CAO personnel shall be properly briefed. These
requirements also apply to job orders and modifications, where appropriate.

Adhere to requirements for properly documenting significant contract events.

2.16.3 Processing Claims and Requests for Equitable Adjustment. Contracting Officers must be familiar with the
CDA of 1978 which establishes procedures and requirements for asserting and resolving claims by or against
contractors arising under or relating to a contract subject to the Act. The Act provides for payment of interest on
contractor claims, for the certification of contractor claimsin excess of $100,000, and for acivil penalty for
contractor claimsthat are fraudulent or based on misrepresentation of fact. For claims exceeding $100,000 the Act
requires the Contracting Officer's Final Decision (COFD) within 60 days or notification to the contractor of thetime
within which the COFD shall beissued. A direct appeal to the Armed Services Board of Contract Appealsis
allowed if thereis an undue delay in issuance of the COFD, under such circumstances, the FAR considers such
actions to be deemed denial of the contractor's claim.

a

Fleet Support Contracts Division (SEA 024) shall have overall responsbility for NAVSEA claims
settlement as specified below:

(1) Provide direction and assistance to field activities relative to claims and Requests for Equitable
Adjustment (REA), as requested.

2 Assign clamsfor processing.
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(3 Process particular claims and REAs that are deemed to be of a precedent-setting nature, as
determined by Headquarters.

4 Provide technical support to field claims and REA teams, asrequested.

(5) Compile and report status and statistics relative to claims and REAs which are either active,
settled or under apped.

(6) Review and approve al field-originated COFDs under disputes which are valued by the
contractor at $1 million or over. Review and revision shall be done in conjunction with
NAV SEA 00L for evaluation of entitlement, accuracy and completeness. Following
Headquarters review and approval, the COFD shall be returned to the ACO for execution and
delivery to the contractor.

(7 Budget for, control and allocate the required resources for Headquarter's claims management
efforts, including computer services and litigation support contracts.

(8) Support field efforts to secure funding for claim settlement.

b. RMC Contracting Officers shall report al claims, regardless of amount, and REA claims of $250,000
and over to NAV SEA 024 and forward copies of all clams and reported REAs within one week of
receipt. NAVSEA shall report any claimsin excess of $1 million to Assistant Secretary of the Navy
(Research, Devel opment and Acquisition) within one week after receipt. The cognizant RMC shdl be
responsible for establishing a claim analysis team and for assigning to the team a Contracting Officer or
negotiator to act as the Claims Team Manager, an engineer to be the Claims Team Engineer, and
additional personnel (Legal, Defense Contract Audit Agency Auditor or Project Officer) as necessary
for effective claim processing. The claim analysis team should be physically separate from the rest of
the RMC operation and shall not include personnel involved in the claim allegations.

C. REAs and claims often involve complex legal, factual and financial issues. Theseissuesnormally
require extensve fact-finding and analyses. A system of checks and balances is needed to determine
entitlement, if any, and any expenditure of Government funds. In REA and claim submissions,
contractors often fail to differentiate between factual and judgmental assertions or fail to support all
assertions with specific evidence; such submissions only serve to delay the process and frustrate the
contractor and the Government. Rejection and return of the REA or claim isrequired should the
documentation and support remain deficient. Before the claim can be evaluated and payment made for
any Government-responsible costs, the contractor must provide data that illustrates that all claimed
costs are accurate and the Government is responsible for the claimed costs.

d. Preliminary review of the claim shall be made to determine acceptability and regulatory compliance.
On REAs and claims with allegations proposing an impact of delay, disruption (local and cumulative),
congestion, and accel eration and in cases involving specific constructive changes, the following or
similar documentation (to the extent applicable and practicable) needs to be included in the claim or
REA to enable Government evaluation and to avoid the rejection and return of the submission to the
contractor as unsupported:

(1) The assertions must be supported by specific evidence (including applicable historical
evidence such as bid and planned costs supported by shop-level production data from
contractor's books and records). In general, the Government shall not acknowledge damages
based on areason-value or total cost concept. The contractor must establish a causal link or
connection between the alleged Government-responsible act and the increased costs.
Opinions, conclusions or judgmental assertions not supported by such evidence or by a sound
and reasonabl e rational e are without probative value and are unacceptable.
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Claimant's documentation or charts of production manning for all trades and all projects
throughout the period of performance, proposed and actual, should be available.

A copy of the claimant's master schedule originally devel oped to support work items/packages
and gtart and finish milestones must be included. Documentation supporting al updates and
the interrelationship of schedule slippage with REA or claim items, sequence, data, etc. should
also accompany aclaim or REA.

Claimant's shop manning requirements for all trades through period (proposed and actual) of
performance must be provided.

Contractors must provide basic bid data broken down into prime contractor hours by item with
prime contractor responsibility, prime contractor material by item number, identification of
material source and price bid, and the subcontracted portion of the basic bid, by item, with
copies of subcontractor contracts definitizing the tasks to be performed by the subcontractors
and the material to be supplied by the subcontractor as part of the basic bid. Thetota of all
items must equal the bid price, or an explanation must be provided.

Contractor must provide its planned or budgeted man hours after contract award for each item
by trade and define whether the hours were performed by the prime contractor or subcontractor
at aregular or premium time.

Claimant's actual man-hours expended for each work item by trade excluding modifications as
performed by the prime contractor and subcontractors must also be included. Documentation
needs to support the prime contractor's actual material costs for the basic job order and
subcontractor costs and if the subcontractor has made a demand on the prime contractor.
Hours should be broken down by straight time and premium time hours.

A liging of al contract modifications by work item with the man hours proposed, budgeted,
agreed to and actually expended by modification must be provided.

A breakdown of the entire claimant's overtime expended by work item or modification by
trade, weekly through the contract performance period must be provided.

Copies of al individua purchase orders, invoices and receipts for payment of all subcontracts
and material in support of REAs or claims must be provided.

A written description by sequence, providing alogical, auditable trail, of the interrelationship
between the as bid, as planned, and the actual as accrued schedule by work item distinguishing
item labor hour details by trade and the event causing the delay or disruption must be provided.

A copy of all RMC written work authorizations ("authorized work chits') against any disputed
effort induded in the claim must be provided.

Thereisno privity of contract between the Government and subcontractors. Subcontractors claims
exist between the prime contractor and the subcontractor. The Government isnot in a position to
consider subcontractor claimsthat are smply passed through the prime contractor to the Government
by aletter of trangmittal. The prime contractor must provide the Court of Appeals certification required
and submit the claim on behalf of the subcontractor in order for the Government to evaluate the claims.

All REAs or claimsinvolving subcontractors shall establish the prime contractor's damage, payment for
damage or commitment to pay damage. Prime contractor's claims that show no commitment to pay the
subcontractor do not congtitute damage. The prime contractor must eval uate the subcontractor's claim,
obtain objective evidence and demonstrate that cause and effect were beyond the control of the prime
contractor's prudent management business practices. The prime contractor must definitize what positive

VII-2-27



COMUSFLTFORCOMINST 4790.3 REV B

management actions were taken to minimize the prime contractor's exposure. A "Reason-Value'
concept shall not be accepted by the Government for subcontractor submittals. Prime contractors areto
be cautioned to analyze subcontractor allegations thoroughly under prime contractor certification.
When a contractor submits a claim exceeding $100,000, the CDA requires the contractor to make
certain representations above the claim in the form of a certification. The claim certification must bein
accordance with reference (x).

Certification is necessary before a Contracting Officer can consider the claim, analyze it and issue a
final decision. The contractor should properly certify the claim prior to submission to the Contracting
Officer. When a contractor must certify the claim, supporting data and the amount of the contractor's
entitlement must also be certified. To submit a proper certification, the person who signsthe
certification must have authority to bind the contractor with respect to the claim. An individual SF
1411, Contract Pricing Proposal cover sheet, must be submitted for each element of the contractor's
REA or claim at the time of submission, for any material revision of the REA or claim, and prior to the
execution of a settlement agreement on each element.

According to the provisions of the CDA, the Contracting Officer shall issue a decision on any submitted
claim of $100,000 or less within 60 days from the receipt of a written request for a decision from the
contractor. For claims of more than $100,000, the Contracting Officer shall, within 60 days, either
issue adecision or notify the contractor of the timewhen a decision shall beissued. Thetime
established shall be "reasonabl€”, based on such factors as the size and complexity of the claim, and the
adequacy of the information in support of the claim provided by the contractor.

2.17 MAINTENANCE CENTERS.

2.17.1 Regiona Maintenance Center Procedures and Reports. For processing constructive changes, local
instructions and procedures shall be prepared and issued to ensure that the regulatory requirements are met. Copies
of thelocal instructions and procedures, and all revisions thereto, shall be submitted to NAVSEA 024. The
following shall be considered when preparing local ingructions and procedures:

a

The occurrence of a constructive changeisto be treated as a serious action smilar to aviolation of the
adminigtrative control of funds.

RMC personnel involved in planning and Quality Assurance of contracted work should be thoroughly
briefed on the requirements of this chapter, with emphasis on the limitation of their authority to direct
the contractor to perform work.

A follow-up procedure shall be established to ensuretimely replies for RMC correspondence to
NAV SEA, contractors and other organizations when such correspondence requires action by them, and
when delays could result in a constructive change if correspondence is not promptly answered.

Reports shall be submitted by the head of a department to the RMC Commanding Officer when
personnel of the department are responsible for a constructive change. The penaltiesto be
recommended in the report should be similar to those that would be imposed for a violation of the
adminigrative control of funds. Thereport shall contain a complete explanation of the circumstances
that led to the constructive change, the status of the vessals for which the constructive changeis
applicable, and an estimate of cost for the change.

A report shall be submitted to NAVSEA 04X when NAV SEA Headquarters personnel are responsible

for a congtructive change. This requirement would apply, among others, to constructive changes
incurred asthe result of actions of audit or review teams other than RMC teams.
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f. The Contracts Officer and legal counsel, when assigned to the RMC, shall concur with controversial
correspondence to the contractor not signed by a Contracting Officer. RMC personnel are not required
to report failure of visiting personnel to send standard visit request letters prior to the visit, but shal be
responsible for the preparation of reports delineating the status of any unresolved problems, agreements
made and dates requested from the contractor.

g. Constructive changes shall be resolved as soon asis practical. In no caseis a constructive change to be
held for resolution as part of an overall claim under the contract or for resolution as part of fina
settlement, unless approved by NAVSEA. If the RMC considers that delayed resolution would bein
the best interest of the Government, the prior concurrence of NAV SEA 024 shall be obtained.

2.17.2 Operational Deficiencies. Local procedures for the processing of deficiency reportsto identify operational
deficiencies shall be developed and agreed to by all partiesinvolved (i.e., the RMC, PCO and contractor). The
definition of operational deficiency shall be devel oped by the RMC and Ship's Force. Items noted during inspection
that require aterationsto ship design (potential constructive changes) will be prescreened by the RMC prior to
tranamittal to the contractor. All involved personne shall be briefed on local procedures that govern the processing
of deficiency reports. The procedures shall provide for coordination with the inspections of the RMC's Quality
Assurance personnel.

2.17.3 Regiona Maintenance Center Authority to Formalize Identified Constructive Changes.

a Except for contracts containing reference (v), the RMC may recognize an identified constructive change
and prepare and approve a covering Supplemental Agreement or Field Modification Request (FMR)
only when al of the following prerequisites have been met:

(1) The constructive change is the responsibility of a person in the RMC office.
2 Reporting procedures have been complied with by the appropriate head of the department.

3 Funds for reservation purposes are available in RMC in the amount of the estimated cost of the
change.

4 The work isactually beyond the contract requirements and resulted in a benefit to the
Government, and the contractor didn't perform work voluntarily.

b. It must be work that would have been authorized by a contract change if proper procedures had been
followed. For repair work, Supplemental Agreements may be approved by the ACO. For new
construction related contracts (e.g., Post Shakedown Availabilities), only the person designated in
writing may approve the change and the issuance of an FMR.

C. If the contract containsreference (v), the contractor is required to notify the Contracting Officer of the
issuance of the constructive change and, other than in a situation described in the clause, is not to
proceed with the change unless and until the Contracting Officer has responded to such notice in
accordance with the clause. The authority to approve and issue an FMR in such a situation isthe same
as for Engineering Change Proposals. In addition, any prerequisite listed above appliesto
determinations under this section.

2.17.4 Processing ldentified Constructive Changes. When a constructive change has been identified, it shall be
processed in the format and in accordance with the procedures required for Engineering Change Proposal's, unless
such procedures hinder the requisite expeditious processing of the constructive changes or conflict with the stated
time regquirements of specific contract clauses for response to such changes.

2.18 CONTRACT CLAIMS.
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2.18.1 ClaimsProgram. RMCs shall establish a claims program. NAV SEA 02 may be contacted for assistancein
accomplishing this. A claims program should not be confused with claims avoidance. Claims avoidance, athough
extremely important, is just one aspect of a claims program. The purpose of a claims program isto:

a Determine the basisfor claims.

b. Generate, analyze and store data rdated to the claim.

C. Analyze the merits of claimsthrough the preparation of TARs.
d. Resolve claims.

2.18.2 Common Basisfor Claims. The basisfor claims can be broadly categorized into breaches of contract,
insufficient compensation for formal change, late or defective GFP or GFl and constructive changes.

2.18.2.1 Breach of Contract. A breach of contract is defined as an unexcused nonperformance of a contract
occurring when one party to a contract failsto perform wholly or in part, gives notice beforehand that he will not
perform the contract when the time for performance arrives (anticipatory breach) or makes performance impossible
for himsdlf or for other party.

a A breach of contract gives the injured party the right to collect damages. Additionally, the party
harmed by the breach may sometimes be excused from performing that party's part of the contract.

b. Damages are an award to compensate an injured party for the harm suffered because of the breach of
contract. Damages for breach of contract are awarded to place the injured party in a position as good as
it would have been in had the contract not been broken. Damages are not awarded to punish the party
who has breached the contract. Therefore, if theinnocent party is not ultimately harmed by the breach,
the innocent party can collect only "nominal damages® (e.g., the costs of thelega action). In generd,
the courts attempt to fulfill the injured party's reasonable expectancy of profit or benefit from the
contract.

2.18.2.2 Insufficient Compensation for Formal Change. Claims for insufficient formal change compensation may
arise when contractors believe adjudicated contract modifications for formal changes have been insufficiently
compensated or when an agreement with the Government on the equitabl e adjustments for non-adjudicated formal
changes has not been reached. In thefirst case, contractors normally assert Government responsibility for additional
impact costs such as disruption beyond that recognized in contract modifications covering formal changes.
Contractors usually allege unforeseen costs and circumstances associated with implementing a particular change or
cumulative effects of formal and informal changes and attack any caveats or attempt to overcome any claim release
language included in the modifications. In the second case, contractors simply assert the Government's offer for
equitable adjustment isinadequate.

2.18.2.3 Late or Defective Government Furnished Property and Information. When a contract obligates the
Government to provide GFP and information to a contractor, the Government must provide it by the date specified,
or if no dateis specified, whenever the contractor reasonably requiresit. Failureto do so may entitle the contractor
to an equitable adjustment. The GFP or GFl mugt be suitable for itsintended use or purpose when the contractor
receivesit, unless the contract provides otherwise, or the contractor may similarly be entitled to an equitable
adjustment. Late or defective furnished Government property and information ranks second only to constructive
change orders as the most frequent basis for claims.

2.18.2.4 Condructive Change Orders. A constructive change order is generally recognized as an unwritten change
to the contract as aresult of Government actions or inactions, which the contractor did not perform voluntarily, and
has the effect of requiring the contractor to perform work different from, or in addition to, that prescribed by the
terms of the contract. The constructive change order doctrineis ajudicially devel oped doctrine, the purpose of
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which isto achieve equity. A constructive change is generally held to have occurred when some course of conduct
by the Government istreated as the equivalent of a formal change order issued pursuant to the "Changes' clause of
the contract; and so the designation "constructive change order".

2.18.3 Receipt of Proposals for Changes. For change orders, the proposal is generally received after execution and
issuance of the change order. For repair contracts, thisreceipt of the proposal isgenerally 10 days; for new
construction contracts, receipt of the proposal is generaly 45 days after receipt of the change order. However, these
periods may vary or be extended by the Contracting Officer. For supplemental agreements, the time of receipt of the
complete proposal shall vary with the type of supplemental agreement. For example, complete proposals for fully
priced supplemental agreements are received before issuing the modification, and less than a complete proposal may
be received for other supplemental agreements. Lessthan acomplete proposal, or no proposal, may be recei ved
before issuing a change order.

2.18.4 Contract Misinterpretation. The most common and earliest type of constructive change order occurs where
the contractor and the Government disagree on the work necessary to meet contract requirements. In this situation,
either the contractor proposed to perform the contract in a certain manner and the Contracting Officer insistsamore
expensive method isrequired, or the parties disagree on whether completed work complies with contract
requirements. Contractors generally perform in accordance with the Government'sinterpretation to avoid the risk of
default but frequently submit aclaim later. Thebasic rule of constructive change in this area has been summarized
by the Armed Services Board of Contract Appealsas

"Where as aresult of the Government's misinterpretation of contract provisions a contractor isrequired to
perform more or different work, or to higher standards, not called for under itsterms, the contractor is entitled
to an equitable adjustment pursuant to the Changes Article, including extensions of time."

2.18.4.1 Defective Specifications. A second major category of constructive change order occurs when the
Government provides defective specifications and the contractor incurs additional expense attempting to perform.
The Government's breach of the implied warranty of specifications information is claimed to have occurred when
the contractor isrequired to perform work beyond that originally contemplated by the Government's design
specifications.

2.18.4.2 Failureto Disclose Vital Information. Nondisclosure isa change to the contract where the contractor
undertakes to perform the contract without knowledge of vital information that affects performance. In order to be
liable, the Government must be aware the contractor had no such knowledge, the specifications misled the
contractor and did not put the contractor on natice to make inquiry and the Government failed to provide the
information.

2.18.4.3 Condructive Acceleration. Excusable delays give the contractor entitlement to schedule extensions.
Constructive accel eration occurs when the Government refuses to recognize anew contract schedule extension
based upon excusable delay and demands that the contractor complete performance in advance of the original
schedule or compl ete performance within the original schedule. Acceleration can occur even in the case of non-
excusable delay if the Government directs the contractor to accelerate. The Government does have theright to
terminate for default in the event of non-excusable delay. The contractor's accel eration efforts need not be
successful. A reasonable attempt to meet the completion date is sufficient for recovery should acceleration be
found. In someinstances, a contractor may accel erate on the contractor's own initiative to assure completion within
the contract schedule or even ahead of schedule. The costs of such acceleration are, of course, not recoverable from
the Government.

2.18.4.4 Failureto Cooperate/Hindrance of Performance. A category of constructive changes isthefailure of the
Government to cooperate with the contractor or to administer the contract in such a manner that hinders, delays or
increases the cost of performance. These obligations can be expressed or implied. The Government may actively
interfere with the contractor, making performance more costly or difficult. If the Government'sinterferenceis
justified, there isno Government liability. 1f the Government's action is wrongful, the Government will be held to
have breached itsimplied duty not to hinder or interfere with the contractor's performance. When some Government

VI1-2-31



COMUSFLTFORCOMINST 4790.3 REV B

action isessential for the contractor to perform, the Government will be held liable if the Government wrongfully
fails or refuses to take the action. In such cases, the Government is said to have breached itsimplied duty to
cooperate. Theseimplied duties are a part of every Government contract.

2.185 Data. Generating, anayzing and storing of data can determine the success of resolving a claim by
negotiation or litigation, especially thelatter. These actions are necessary to ensure effective involvement by RMCs
to monitor contractors performance adequatdly, regardless of whether claims are submitted.

2.18.5.1 Significant Events. One of the best approaches to ensure the generation of necessary datato analyze and
resolve claimsisrequiring al relevant data on significant events be promptly generated. A significant event is
anything that occurs pertaining to a contract, other than formal contract modifications, having a material impact on
cost, quality or delivery. Normally, a separate file should be established for each significant event. An individual
should be assigned to ensure that a fileis established and all relevant future data is generated and properly filed. A
cross-reference on the location of documents that are impracticable to include in the file should be included.
Significant events can be caused by either the Government or contractors and include the following:

a Ship delivery schedule changes or problems.

b. Drawings, designs and specifications that are ambiguous, defective or impossible to perform.
C. Differences in interpretation of contract provisions.

d. Deay and disruption of contractor effort.

e Changesin method of sequence of work.

f. Late or defective Government-furnished material, property or information.

g. Rejections, rework, waivers and deviations.

h. Planned versus actual performance milestones.

i. Deays in Government actions such as processing engineering change proposal's, consent to
subcontracts and review of technical data.

j Contractor error and noncompliance with contract terms.

k. Any other Government or contractor actions or inactions which have the effect of requiring the
contractor to perform work different from the work prescribed by the origina terms of the contract.

2.18.6 Significant Events Data. Datathat should be generated for each significant event should include as a
minimum:

a The nature and pertinent circumstances of the event.

b. The date of the event and the identification of Government and contractor personnel involved, including
the name and function of the respective individuals.

C. | dentification of any relevant documents involved.
d. The substance of any oral communicationsrelated to the event.
e A statement concerning the possible consequences or effects of the event described upon the contract

cost, schedule or technical performance, including manner or sequence of performance.
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2.19 RESOLUTION OF DISPUTES. NAVSEA policy isthat a dispute between a contractor and NAV SEA should
be resolved by the assigned CAO. NAV SEA does not serve as ahigher level of appeal for contractorsin the event
of disagreements between the contractor and the CAO.

2.19.1 Appeals. When a contractor's appeal of a Contracting Officer's decision isreceived by the ACO, the appeal
shall be forwarded immediately to NAV SEA 00L and NAV SEA 024 with a copy to the Litigation Office, Contract
Appeals Division of the Office of the General Counsel of the Navy. On natification of an appeal, the ACO shall
compile all documentation and files applicable to the matter appealed.

2.19.2 Neqgotiationswith Appeal Pending. Whilethe Navy isnot precluded from seeking further agreement with
the contractor after an appeal isfiled, al such attempts are to be in accordance with Regulatory Requirements.

2.19.3 Third Party Lawsuits. If athird party enters a suit against a contractor who holds a cost-reimbursement or
other type of contract under which the judgment of litigation fees might be reimbursable, the ACO should
immediately inform NAV SEA counsel and the PCO, forwarding copies of the summons and complaint.

2.20 CONTRACT TERMINATIONS. Reference (y) grants Contracting Officer the authority to suspend or
terminate contracts when it isin the Government'sinterest. Terminations may be either a Termination for
Convenience or a Termination for Default depending on the nature of the termination. A contract may be terminated
for convenience for any reason that the Contracting Officer determines would be in the best interest of the
Government. Terminations for Default are also performed when it isin the Government's best interest, but the
reason for the termination is based on the contractor's actual or anticipated failure to perform contractual obligations.

2.20.1 Extent of Termination. Terminations can be either partial or complete. A partia termination meansthe
termination of a part, but not all, of the work that has not been completed and accepted under the contract. A
compl ete termination means the termination of all of the work that has not been completed and accepted under the
contract.

2.20.2 Effect of Termination. Terminations are very serious matters. Depending on factors such asthe dollar
amount of the contract, the contractor's financial condition and the availability of other work to the contractor, a
termination can severely impact a contractor's financial condition or even drive the contractor into bankruptcy and
out of business. The contractor is not the only one hurt, however, as the contractor must terminate any
subcontractors under the contract. Further, the contractor must lay off employees unless the contractor has other
work to assign to employees working on the terminated contract. Such circumstances frequently result in political
involvement.

2.20.3 Termination Contracting Officer. After the Contracting Officer hasissued a notice of termination, a
Termination Contracting Officer shall be assigned to handle the termination actions. Refer to reference (u) for the
details of these actions, required notifications, and procedures for negotiating settlements with the contractor.

a Fortunately, termination of ship repair and modernization contractsis arare occurrence. It hasbeen
necessary to terminate a ship repair contract for convenience of the Government in order to meet
unplanned operational commitments. Because of the need to support impending operations,
availabilities for these ships may be cancelled or completion dates were greatly accelerated. Contracts
can be terminated completely for availabilities that have not begun or can be partially terminated for
those availabilities where planned work has to be stopped in order to meet the revised completion date.

b. It should be noted that in the case of MS/MO contracts, it isnot necessary to terminate the entire
contract in order to cancel work on asingle availability. Inthissituation, it is usually a matter of not
invoking the option for that availability, or if work has already begun, canceling any remaining work.

2.21 OVERTIME AND MULTI-SHIFT WORK.
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2.21.1 Labor. Reference (z) prescribes contracting policy and procedures for implementing pertinent labor laws and
contract clauses. References (aa) and (p) also address the application of labor laws to Government acquisitions.
Significant terms, as utilized in this section, are defined in reference (z) and include:

a "Normal work week" generally means awork week of 40 hours. Outsde the United States, its
possessions and Puerto Rico, a work week longer than 40 hoursisto be considered normal if the work
week does not exceed the norm for the area, as determined by local custom, tradition or law and if the
hours worked in excess of 40 in the work week are not compensated at a premium rate of pay.

b. "Overtime" istimeworked by a contractor's employee in excess of the employe€e's normal work week.

C. "Overtime premium" means the difference between the contractor'sregular rate of pay to an employee
for the shift involved and the higher rate paid for overtime; it does not include a shift premium.

d. "Shift premium" isthe difference between the contractor's regular rate of pay to an employee and the
higher rate paid for extra-pay shift work.

2.21.2 Overtime. Contractorsshall perform al contracts so far as practicable without using overtime, particularly
as aregular employment practice, except when lower overall costs to the Government will result or when it is
necessary to meet urgent program needs. Any approved overtime, extra-pay shifts and multi-shifts should be
schedul ed to achieve these objectives.

2.21.3 Procedures. Solicitations shall not specify delivery or performance schedules that may require overtime at
Government expense. In negotiating contracts, Contracting Officers should, consistent with the Government's
needs, attempt to ascertain the extent that offers are based on the payment of overtime and shift premiums, and
negotiate contract prices or estimated costs without these premiums or obtain the requirement from other sources.

2.21.3.1 Pre-Award Considerations. Regardless of contract type, when cost or pricing data has been submitted, the
parties have an opportunity to negotiate the contractor's planned use of overtime. The price or estimated cost agreed
to should include appropriate amounts for overtime only when it isrequired. If cost or pricing data has not been
submitted (e.g., when sealed bidding has been used or where competitive negotiation is used, adequate price
competition is expected, and the evaluation is to be based solely on price and pricerelated factors), the Government
generally does not know, nor does it need to know, what amount of overtime the contractor has planned to use.
When it becomes apparent during negotiation of a cost-reimbursement contract, the amount of which is expected to
be over $100,000, that overtime will be required in contract performance, the Contracting Officer shall secure from
the contractor arequest for all overtimeto be used during the life of the contract so the overtime can be estimated
with reasonable certainty. The contractor'srequest is to contain the information required by reference (ab). Based
on thisand other information, NAV SEA and the NSA will consider the justification for the overtime. Necessary
determinations regarding premium payments to be included in the contract price shall be made. These
determinations are provided to the contractor and to the RMC to administer the contract. The previous reguirement
does not apply to a cost-reimbursement contract for the operation of vessels or a cost-plus-incentive-fee contract that
will provide a swing from thetarget fee of at least plus or minus 3 percent with a contractor's share of at least 10
percent being contemplated.

2.21.3.2 Fixed-Price Contracts. DoD overtime and multi-shift premium regulations have been established to limit
the amount of premium overtime and shift compensation that the Government may allow or consider in pricing.
Overtime or shift premiums may not be authorized at Government expense when the contractor is aready obligated
to meet the required delivery dates without the right to additional compensation. Thus, a contractor performing
under afixed-price contract generally is not entitled, under the overtime regulations, to obtain any compensation for
overtime or shift pay in addition to the origina contract price. Changes under NAV SEA fixed-price contracts are
not subject to FAR requirementsfor overtime approval. Theresponsible RMC has authority to approve overtime
work with adjudication of such changes.
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2.21.3.3 Cost-Reimbursable and L etter Contracts. Cost-reimbursable and letter contracts require Government
approval of contractor overtime and multi-shift premium payments. This contractual control isnecessary since the
premium payments are subject to audit and reimbursement. The contract provisions may require that all overtime
and multi-shift premiums be approved by the Contracting Officer or the duly authorized representative. Theterms
of individual contracts shall be examined to ascertain exact requirements and the applicability of the requirementsto
overtime and multi-shift premium work by subcontractors. When forwarding any contractor request for overtime or
multi-shift premium approvals to NAVSEA, the NSA shall ensurethat all information necessary to make a
determination is included, comment on the accuracy of the facts in the contractor's request and advise whether or not
the request should be approved. The responsible Defense Contract Audit Agency office shall be requested to
provide advice to the RMC with respect to the contractor's request.

a

NAVSEA may authorize the ACO to make determinations and approve overtime under reference (v).
When such authority is granted, the NSA isto submit a monthly report of overtime.

For changes under cost-reimbursement contracts requiring overtime, the amount of overtimeislimited
to the celling established by NAV SEA for the contract. Any increasein ceiling required dueto the
change mugt be authorized by NAV SEA.

For repair and overhaul contracts, the responsible RMC accomplishes the NAV SEA functions described
above, unless NAV SEA 02 hasretained responsibility for these functions.

2.21.4 Approval of Overtime.

a

b.

The Contracting Officer shall review the contractor's request for overtime. Approval of the overtime
may be granted by an agency approving official after determining in writing that overtimeis necessary
to:

(@D} Meet essential ddlivery or performance schedules.

(2 Eliminate foreseeabl e extended production bottlenecks that cannot be eliminated in any other
way.

Refer to references (z), (ac) and (p) for additional information regarding approvals.

2.22 SUBCONTRACTS.

2.22.1 Subcontracting.

a

This section prescribes policies and procedures for consent to subcontract and for review, evaluation
and approval of contractor's purchasing systems. Subcontracting policies and procedures addressed
herein are based upon references (ad), (ae) and (p). Subcontract consent for repair and overhaul
contracts under evolving maintenance strategies require an increased effort by the Contract
Administration staff due to:

D Even though over 50% of the dollars associated with repair and overhaul contracts are for
labor, in many cases the emerging contract strategies have significantly increased the level of
subcontracting by the prime contractor.

2 Many repair and overhaul contractsare MS/MO or multiple award contracts wherein the
subcontractors are often parties to the Basic Agreements and Terms and Condition established
in the original solicitation. For Headquarters procured MS/MO contracts, the prime contractor
isrequired to subcontract at least 40 percent of the work to small business.
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Contractors generally attempt to award at least the major subcontracts shortly after receiving award of
the prime contract. For thisreason the NSA should expect and be prepared to provide prompt servicein
order to avoid delaying the contractor.

Subcontract consent isnot the sole responsibility of the Contracts Department. Other departments
within the NSA should be involved to ensure that al pertinent aspects for which they are responsible
are adequately covered in subcontracts. All departmentsinvolved in subcontract consent shall develop
and use checkliststo assigt in their reviews.

2.22.2 Consent Requirements. If the contractor has an approved purchasing system, consent isrequired for
subcontracts specifically identified by the Contracting Officer in the subcontracts clause of the contract. The
Contracting Officer may require consent to subcontract if the Contracting Officer has determined that an individual
consent action isrequired to protect the Government adequately because of the subcontract type, complexity or
value, or because the subcontract needs special surveillance. These can be subcontracts for critical systems,
subsystems, components or services. Subcontracts may be identified by subcontract number or by class of items
(e.g., subcontracts for engines on a prime contract for airframes).

a

If the contractor does not have an approved purchasing system, consent to subcontract isrequired for
cost-reimbursement, time-and-materias, labor-hour or letter contracts, and also for un-priced actions
(including un-priced modifications and un-priced delivery orders) under fixed-price contracts that
exceed the simplified acquisition threshold, for:

(@D} Cost-reimbursement, time-and-materias or labor-hour subcontracts.

2 DoD, fixed-price subcontracts that exceed the greater of the simplified acquisition threshold or
5 percent of thetotal estimated cost of the contract.

The Contracting Officer's written authorization for the contractor to purchase from Government sources
constitutes consent.

Refer to the specific contract clauses actually included in each contract to ascertain specific subcontract
consent requirements.

2.22.3 Additional Regional Maintenance Center Consent Procedures. The RMC shall preparealocal ingruction
that delineates the field activity organizational responsibilities for conducting required subcontract consent reviews.

a

ACOs shall give the contractor's request for consent equal review, whether the ACO has consent
authority or must endorse the request(s), to the PCO. The ACO endorsements to the PCO shall contain
all necessary information and recommendations for PCO action.

The Subcontract clauses permit the ACO to ratify a subcontract that has been placed by the contractor
even though prior consent wasrequired. ACOs shall not ratify subcontracts as aroutine procedure in
lieu of granting consent prior to their placement. Ratification should be the exception to therule and
should be granted only on a case-by-case basis. If it appearsthat the ultimate cost to the Government
may have been increased by the placement of the subcontract without consent, the ACO shall consult
with counsel about placing the contractor on notice that the Government shall not be liable for such an
increase. If it appearsthat a change in the contractor's proceduresis required to preclude further
placement of subcontracts prior to consent, the ACO shall direct the contractor to take corrective action.
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APPENDIX A
MEMORANDUM OF UNDERSTANDING BETWEEN NAVSEA AND NAVSUP OF AUGUST 2004

- DEPARTMENT OF THE NAVY
COMMIANDER LS. FLEET FORCES COMMAND

1862 MITSCHER AVE STE 260

NOREGLE Vi 24551.2427
EOMMANDER U.Z. PACIFIC FLEET
I8 MAKALAPA DRIVE
PEARL HARBOR HI 888803137
COMMANDER. FLEET AND INDUSTSIAL SUPBLY CEKTERS
937 MORTH HARBUR DRIVE, SUITE 1

- SAN DIEGD CA 931320001

K REPLY MEFERTD

CFFC COMPACFLT COMFISCS
4000 4000 4000

Ser M43/q31 Ser N43/a830 Ser 00/08
27 Aug 04 . 27 Aug 04 18 aug 04

MEMORANDUM OF UNDERSTANDING
AMONG

COMMANDER, U.S. FLEET FORCES COMMAND {N43)
COMMANDER, U.&. PACIFIC FLEET (N43)

COMMANDER, FLEET AND IMDUSTRIAL EUPPLY CENTERS
DEPUTY COMMAMDER FOR CONTRACTS, NAVAL SEA SYZTEMS COMMAND
AND
DEPUTY COMMANDER, CONTRACTS, NAVAL SUPPLY SYSTEMS COMMAND

Subd: MEMORANDUM OF UNDERSTANDING

1. PURPOSE: The purpose of this Memorandum of Understanding
{MOU)}) iz to definitize implementation of the Cowmander, Naval
Sea Systems Command (COMNAVSEA) and Commander, Naval Supply
Systems Command (COMNAVSUPY MOU signed 25 June 2002, for afloat
Flest assets. The MOU required local offices to davelop a plan
Lo align contracting responsibility in the most afficient '
manner. This MOU covers the management of boat, service-craft,
ship and all other classes of water-borne vessels that come
under the program management of the Naval Sea Systems Command
and affiliated Program Executive Offices (PEQOs).

2. BACKGROUND: WAVSEA dnd NAVSUP have developed expertise in
various areas of contracted Fleet support. HNAVSEA and NAVSUP
have partnered to align contracting responsibility within
organic shipyards. This MOU aligns Fleet contracting functional
responsihiliey in order to capitalize on the expertise of each
organization's skills, to reduce redundancies and overall cost
to the Navy, while ensuring confeormance with NAVSEL's
responsibility for ship contracting and technical authority.

Repairs and alterations aboard ship require: schedule
coordination of the contracted and organic workiforce; direction
and compliance of the technical authority; and processes to
ensure quality assurance of services performed., The Regional
Maintenance Center (BMC}, wmerging Supervisor of Shipbuilding
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Subj: MEMORANDUM OF UNDERSTANDING

{SUPSHIP}, and Fleet maintenance activities, is responsible for
repairs and alteration of ships and is the principal on-site
manager for efficient and effective work, resclution of
technical issues and assurance of the delivery of recquired
gquality. The complexity of ship repair and maintenance
necessitates adherence to the poliecy that private sector repair
contracting requirements identified are eontracted for and
administered by the RMC=.

3. SCOPE: The scope of this MOU iz contracting and execution
of commercial ship repair and modernization requirements for all
Maiy vessels during planned and emergent avallabilities,

4. DELINEATION OF CONTRACTING RESPUNSIEILITIES:

Headguarters Contracting huthority (HCA) exists in both NAVSEA
and NAVSUP for material and services that support ship repair
and maintenance. Since HCA may be delegated to-a field
contracting office, and =ince functional congclidations are
taking place among NAVSEA, NAVSUP, and Fleet activities,
appropriate aligmment of contracting functions ig needed to
support the consolidated waterfront effort. The following
bullets delinesate organizational responsibilities for ship
maintenance and modernization contract support.

s EMC serves as the PCO and/or ACO for execution of all
shipboard repairs and modernization accomplished by the
private sector.

s FISC contracts for government furnished material and
englneering/technical services using conselidated
contracts with technical requirements established by
cognizant technical authority. RMC servez as the ACO for
all orders for government furnished material and
shipboard services issued by the RMC under contracts
awarded by FISC.

e RMC serves as the ACO for private shipyards within the
respective regions.

s FISC contracts for habitability and assigos ACO
regponsibility to the RMC,
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Subj: MEMORANDUM OF UNDERSTANDING

¢ All orders for regional services against the consolidatec
FISC contracts are originated by an RMC ordering officer
formally designated in the contract.

* Regional services.provided by FISC contracts under orders
issued by the BMC will be accepted Ly a COR who is
formally assigned by the RMC designated ACO.

e If a consolidated FISC contract supporting necessary
regional services exists, respective RMCs should utilize
that contract. If a consolidated contract does not
exist, the RMCs should coordinate with the local FISC to
determine the optimal approach to contracting for those
services.

¢ NAVSUP will continue to manage the component depot
overhaul programs for non-consumable supply items where a
carcass turn-in is involwved.

= Contract support £or organic shipyards and IMFs will be
accompligshed in accordance with existing FISC/Shipvard
and/or SUPSHIP/Shipyard agreements.

* Ship repair efforts other than in CONUS and Hawaii will
continue to be contracted for by the supporting FISC/NRCC
under the technical cognizance and quality assurance of
the numbered Fleet Commander’s maintenance organization.

Questions regarding performance of the contract function will
